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Can a charge of perjury be predicated 
upon an oath taken before a mere de facto 
officer? It is a general rule of universal ap- 
plication that the acts of an officer who 
comes into possession of an office under the 
forms of law and who assumes to act, are 
deemed to be legal and binding as to the 
public, and all persons who have any interest 
in the things done by him, and that the acts 
of a de facto judge cannot be collaterally at- 
tacked. It was claimed in the recent case of 
State v. Williams before the Supreme Court 
of Kansas that an exception to this rule is 
made in cases of perjury and some English 
courts apparently support the view that per- 
jury cannot be assigned on an oath adminis- 
tered by an officer de facto. Rex v. Verelst, 
3 Camp. 432. Some of the courts of this 
country have followed the doctrine of the 
English cases, examples of which are Bigger- 
staff v. Com., 11 Bush, 169; Muir v. State, 
8 Blackf. 154; Staight v. State, 39 Ohio St. 
496. The case last cited was again consid- 
ered by the Supreme Court of Ohio in State 
v. Gardner, 54 Ohio St. 24, and the court 
there remarked that the person who adminis- 
tered the oath in that case had received no 
appointment and had taken no oath, and as 
he lacked color of title he could not be re- 
garded as an officer de facto. Therefore the 
Ohio case cannot be regarded as an author- 
ity for the English view. In Bishop’s New 
Criminal Law, § 464, it is said that ‘‘the 
author submits that the English doctrine 
dates from a period long since the revolu- 
tion; that the judges propounding it did not 
think of the true reasoning applicable to the 
question; that so did not such American 
judges as have followed it, and that the ac- 
curately considered law of perjury, while it 
requires a jurisdiction in the tribunal and 
the like, punishes false swearing to a rele- 
vant matter before it whenever it holds the 
parties bound by its judgment.’’ Citing 
Haward v. Sexton, 1 Denio, 440; People v. 
Cook, 8 N. Y. 67. In Lambert v. People, 
76 N. Y¥. 220, this question was considered, 
and, while there was a division of opinion 





on some phases of it, the court held that a 
de facto title is sufficient to authorize the 
lawful administration of an oath, and that a 
commission regular on its face is unimpeach- 
able. Some members of the court appear to 
have followed the doctrine of Rex v. Verelst, 
supra, holding that an oath administered by 
a person who never had any power fo act, 
and where there was an entire want of au- 
thority from the beginning—a mere intruder 
in fact—could not be made the basis of a 
prosecution for perjury. In such a case 
something more must be shown than that a 
party has merely acted as an officer; but it 
is held that, where an appointment has been 
made by the appointing authority, and the 
officer has the color of office, and a sem- 
blance of competent authority, he is to be 
regarded as an officer de facto, and the mat- 
ter of subsequent disability, non-residence 
or the like cannot be made the subject of in- 
quiry in a perjury case. 

The Kansas court following this rule in the 
Williams case, says that ‘‘in this country the 
de facto doctrine applies to the fullest ex- 
tent, and we can think of no good reason 
why an exception should be made for the 
protection of those guilty of swearing falsely 
when their testimony may be made the basis 
of a conclusive judgment in either civil or 
criminal proceedings.’’ 





In a recent case before the United States 
Circuit Court of Appeals for the Seventh 
Circuit—Jn re Jerome L. Taylor—a question 
of interest concerning the United States 
Bankruptcy Act arose. The Bankruptcy 
law provides that any natural person except a 
wage-earner or a person engaged chiefly in 
farming or the tillage of the soil * * * 
may be adjudged an involuntary bankrupt 
upon default or an impartial trial. The 
alleged bankrupt did not appear or answer, 
but the appellant who had obtained a lien 
upon this property, appeared and set up the 
fact in an answer. There was nothing in the 
petition to bring the alleged bankrupt within 
the terms of the stathte. It did not allege 
what the defendant’s business or occupation 
was, and there was no allegation to show 
that he did not come within the excepted 
classes. 

‘Farmers and wage-earners,’’ says United 
States Judge Bunn, in deciding the case, 
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‘‘constitute a large majority of the people. 
These are excepted from that portion of the 
clause relating to involutary bankruptcy, and 
the petition should either have shown what 
the business of the defendant was, or that 
he did not come within the excepted classes. 
The answer set up this fact, the allegations 
of which, when the case was submitted on 
the pleadings, without proofs taken, must 
and would have been taken as true had not 
the court sustained the exceptions of the 
petitioners to the appellant’s answer. The 
answer was a good and valid answer to the 
petition and the exceptions to it should not 
have been sustained by the court. The 
statute expressly provides that creditors 
other than the original petitioners may file 
an answer and be heard in opposition to the 
prayer of the petition. If they can appear 
in the case and file an answer, then it follows 
that they can set up any facts which go to 
defeat the proceeding. 

If the answer made by the appellant was 
true, then it was not a case for involuntary 
bankruptcy and should have been dismissed. 
If Taylor was simply a farmer or chiefly a 
farmer, and engaged in the tilling of the soil, 
there was no authority or jurisdiction under 
the law to force him into bankruptcy. The 
appellant might gain a rightful preference by 
obtaining judgments, as it did and issuing 
executions, which, in the hands of the sheriff 
became a lien upon the defendant’s property. 
This being the case, and the appellant being 
the real party in interest it would be very 
strange if it could not set up the only plea 
which could avail to protect its property 
rights, so legally acquired. If the facts al- 
leged in the answer were true it had a vested 
right which could not be taken away by the 
default of the defendant in the bankruptcy 
proceeding to appear and answer nor without 
due process of law and a hearing in court. 
These the appellant has not had. If the peti- 
tioning creditors wish to contest the question 
raised by the answer, there should have been 
a replication put in denying the allegations 
and atrial had before an adjudication was 
made. Simpson v. Ready, 12 M. & W. 740; 
Vavasour v. Ormrod, 6 B. & C. 430; Pot- 
ter’s Dwarriz on Stat. & Cons., 119; Maxwell 
Land Grant Co. v. Lawson, 151 U. S. 586; 
Leidigh Carriage Co. v. Stengel, 2 Am. Bank. 
Rep. 383; Sturges v. Croninshield, 4 Wheat. 








122; Geo. M. West Co. v. Lea Bros. & Co., 
2 Am. Bank. Rep. 463.’’ 








NOTES OF IMPORTANT DECISIONS. 


CORPORATIONS—PROMOTER.—In Hayward v. 
Leeson, 75 N. E. Rep. 656, decided by the Su- 
preme Judicial Court of Massachusetts it appeared 
that promoters of a corporation, subsequent to 
the creation thereof, and while they were the 
sole stockholders, voted to issue its corporate 
stock to themselves in payment for services ren- 
dered in securing options of land, which they as- 
signed to the corporation. The stock so issued 
equaled the estimated profits to be derived from 
such options. Thereafter the promoters invited 
the public to subscribe to the stock, without dis- 
closing the facts as to such stock to the sub- 
scribers, or getting their consent to the payment 
of such remuneration. It was held that they 
were guilty of a fraud, and the company can, 
without returning the lands acquired under the 
options, maintain an action for the recovery of 
such stock, or damages for the loss thereof; that 
promoters of a corporation, who have incurred 
expenses and- paid out money in procuring op- 
tions for the benefit of the prospective corpo- 
ration, are entitled to reimbursement therefor on 
creation of the corporation and that persons who 
were promoters of a corporation, and who, while 
they were the sole stockholders, procured the is- 
suance to themselves of shares of the capital stock 
of the corporation in payment of secret profits 
made by them from the sale of property owned 
by them to the corporation, may be compelled to 
account for the shares so received, with dividends 
thereon received by them, or the proceeds of a 
sale thereof by them, if sold, with interest from 
the date of the sale, or for the fair market value 
of the stock at the time of its issuance, or, if it 
had no market value at the time of issuance, for 
the reason that the corporation was not yet 
launched, then the value at the time a market 
value may be found to have been established. 





INTOXICATING LIQUOR—T'RIAL—PERMITTING 
Jury TO TasTE.—In People v. Kinney, 83 N. W. 
Rep. 147, decided by the Supreme Court of 
Michigan, it was held that where a bottle of cider 
is admitted as evidence in a prosecution for sel- 
ling fermented liquor, it is not error to permit the 
members of the jury to taste the contents, where 
the evidence tends to show that the cider is in the 
same condition as When purchased. The eourt 
said in part: 

‘‘After Mahoney bad given his testimony, the 
prosecution offered the bottle of cider in evidence. 
Counsel for respondent objected to this offer on 

‘the ground that it was incompetent, irrelevant 
and immaterial. The court said: ‘Unlegs the 
evidence in this case shows that the contents of 
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this bottle is in the same condition it was on Ovc- 
tober 5th, it would be of no value as evidence; 
but, if the evidence has any tendency to show 
it in the same condition, it would be admissible.’ 
It was received in evidence, and the court then 
said: ‘There is a tumbler, gentlemen, if you 
want to taste of it—any of you.’ Respondent's 
counsel objected to these remarks of the court, 
instructing the jury that they might taste it. The 
argument of respondent’s counsel here is that if 
the jury, by tasting it, smelling or drinking it, as 
they were ordered by the court, thereby acquired 
knowledge or formed opinions of its properties as 
to whether it was hard or fermented cider, those 
tasting or smelling it could not. give evidence to 
their fellow-jurors without being sworn. There 
is nothing in the record showing or tending to 
show that any of the jurors smelled or drank of 
it, nor is there any evidence that the bottle was 
placed in their bands for examination. The 
record is entirely silent upon that subject; but, 
even if it had been handed them and they had 
tasted it, we think it would not have been 
errur. The testimony of Mahoney, who put it in 
the bottle, tended to show that it was in about 
the same condition as when sold by the re- 
spondent.”’ 





BANKRUPTCY—ASSETS—LIFE INSURANCE.—In 
Morris v. Dodd, decided by the Supreme Court 
of Georgia, it is held, reversing the lower court, 
that a policy of insurance on the life of a bank- 
rupt, though payable to his legal representa- 
tive, does not, if it have no cash surrender value, 
vest in the trustee as assets of the bankrupt’s 
estate. Accordingly, wherea husband, within four 
months prior to the filing of his petition in bank- 
ruptey, transferred to his wife an insurance policy 
on his life, which before such transfer was pay- 
able to his legal representatives, it was erroneous, 
on the petition of the trustee, filed upon the death 
of the bankrupt, pending the proceedings in bank- 
ruptey, for the court to enjoin the widow from 
collecting, and the insurance company from pay- 
ing to her, the amount due upon the policy; it 
appearing that it had no cash surrender value, 
either when the transfer was made or the peti- 
tion in bankruptcy was filed. The court says in 
part: 

“Section 67e of the Bankrupt Act of 1898, 
provides ‘that all conveyances, transfers, as- 
signments or incumbrances of his property, 
or any part thereof, made or given by a person 
adjudged a bankrupt under the provisions of 
this act subsequent to the passage of this act 
and within four months prior to the filing of 
the petitioa, with the intent and purpose on 
his part to hinder, delay, or defraud his 
creditors or any of them, shall be null and 
avoid as against the creditors of such debtor, ex- 
cept as to purchasers in good faith and for a 
present fair consideration; and all property of 
the debtor conveyed,’ etc., ‘shall * * * be and 
remain a part of the assets and estate of the bank- 








rupt and shall pass to his said trustee, whose 
duty it shall be to recover and reclaim the same 
by legal proceedings or otherwise for the benefit 
of the creditors.’ Section 70a of the act provides: 
‘The trustee of the estate of a bankrupt, upon his 

ppointment and qualification, * * * shall * * * 
be vested by operation of law with the title of the 
bankrupt, as of the date he was adjudged a bank- 
rupt, * * * toall * * * (5) property which prior 
to the filing of the petition he could by any 
means have transferred or which might have 
been levied upon and sold under judicial process 
against him: provided, that when any bankrupt 
shall have any insurance policy which has a cash 
surrender value payable to himself, his estate or 
personal representatives, he may, within thirty 
days‘ after the cash surrender value has been 
ascertained and stated to the trustee by the vom- 
pany issuing the same, pay or secure to the 
trustee the sum ascertained and stated, and con- 
tinue to hold, own, and carry such policy free 
from claims of the creditors participating in the 
distribution of his estate under the bankruptcy 
proceedings, otherwise the policy shall pass to 
the trustee as assets.” Under the view we take 
of the question presented for determination, it is 
immaterial that the policies of insurance were 
transferred by the bankrupt to his wife within 
four months prior to the filing of his petition in 
bankruptcy. Upon the hearing, there was no 
evidence submitted for the trustee that either of 
the policies had any cash surrender value, either 
at the time of the transfer or at the time of the 
filing of the petition in bankruptcy, but there 
was much evidence in behalf of the defendants 
that the policies had no such value at either of 
the times indicated. If the policies, then, had 
no cash surrender value, we are of the opinion 
that they would not vest in the trustee, as as- 
sets of the bankrupt’s estate, even if no changes 
bad been made in them, and they had, to the date 
of his death, remained payable to his legal rep- 
resentatives. ‘lhe exact point was decided in Re 
Buelow (D. C.), 98 Fed. Rep. 86, where it was 
held: ‘A policy of insurance on the life of a bank- 
rupt, which has no cash surrender value and no 
value for any purpose except the contingency of 
its becoming valuable at the death of the bankrupt 
if the premiums are kept paid, does not vest in the 
trustee as assets of the estate;* and the court di- 
rected the trustee to deliver the policy to the pe- 
titioners, the bankrupt and his wife. District 
Judge Shiras, in Re Steele (D. C.), 98 Fed. Rep. 
78, while boldifg that where a bankrupt held a 
policy payable to himself, his heirs or legal rep- 
resentatives, the surrender value thereof would 
be part of the assets;of h¥s estate in bankruptcy, 
very clearly intimated that this would not be so 
if the policy had no cash surrender value. To 
the same effect, see Jn re Lange (D. C.), 91 Fed. 
Rep. 361. In the case of Aitna Nat. Bank v. United 
States Life Ins. Co. (C. C.), 24 Fed. Rep. 770, it was 
held that a bill in equity could be maintained by 
creditors of a deceased debtor to reach premiums 
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paid to a life insurance company in fraud of them, 
but that they could have no claim upon the insur- 
ance, even in sucha case, beyond the amount of the 
premiums and the interest thereon. Under the 
bankruptcy act of 1867, in Re McKinney (D. C.), 
15 Fed. Rep. 535, it was held: **An assignee in 
bankruptcy has no insurable interest in the life of 
a bankrupt, at least after his discharge. Upona 
policy on the life of the bankrupt, payable at his 
death to his executors, administrators, or assigns, 
with an equal premium payable annually during 
the bankrupt’s life, the only beneficial interest 
which passes to the assignee in bankruptcy is its 
surrender value or net reserve at the time of the 
bankruptcy. Beyond that interest the policy, so 
far as respects any future insurance under it, 
would be a burden rather than a benefit, which 
the assigns are not authorized to continue, and 
the assignee takes the legal title to the policy for 
the purpose of making the surrender value or net 
reserve available to the estate.’ In Holt v. 
Everall, an English case, decided by the court of 
appeal, under the British bankruptcy act of 
1869, reported in 34 Law TT. (N. 8S.) 599, it ap- 
apeared that in 1870 a trader effected policies of 
insurance on his own life. In the following year, 
wishing bis wife might have the benefit of the 
policies, under the married woman’s act, he sur- 
rendered them to the insurance company, and 
received in substitution therefor policies ,at the 
same premiums, payable on the same day, and 
entitled to the same privileges, as the former, 
and which provided that the sums assured should 
be paid to the wife. Within two years from the 
date of the substitute policies the husband liqui- 
dated, dying before the discharge. The trustee 
claimed! the insurance. It was held that, as the 
policies of 1870 had no surrender value, the tran- 
saction of the following year was not a settle- 
ment of property, under the bankruptcy act of 
1869, and that the widow was entitled to the 
policy money. In speaking of the substitution of 
one policy for another, James, L. J., in his 
opinion said: ‘If it could be made out that this 
was a device to avoid the ninety-first section of 
the bankruptcy act of 1869, and that there was 
any actual property—anything which the court 
eould construe as of value—settled at that time, 
then probably the court would say: We cannot al- 
low a device to be resorted to for the purpose of 
making that thing appear to be not a settlement 
which was in truth a settlement. * * * In that 
point of view, it is important to see whether there 
was any actual property—anythinge that could be 
called property—at the time when the husband 
effected the policies in question. If the husband 
at that time gave up anything of real value as 
part of the consideration for the new policies, 
there might be some question; but I am satisfied 
that that which was given up was not of the 
slightest value whatever, that there was nothing 
taken away from the creditors in point of sub- 
stance, and that the transaction, as far as the 
creditors were concerned, was, in substance, ex- 


actly the same as if the policies in 1871 had been 
made without any reference whatever to the ex- 
isting policies of 1870, which the husband might 
have given up at any moment he liked, or tor- 
feited, or done anything he liked with. There- 
fore there is nothing substantial arising from the 
fact that the policies of 1871 were in exchange 
for the policies of 1870.’ Mellish, L. J., in his 
concurring opinion, used the following language: 
‘I agree with 'he lord justice * * * that if the 
surrender policy really was in substance worth 
nothing, if it was a policy which an insolvent 
man ‘would naturally allow to drop, it is very 
difficult to see what object an insolvent trader, 
knowing that he is going to become a bankrupt, 
has in keeping up a policy on his life, and pay- 
ing the premiums, knowing that the money will 
go for the benefit of his creditors, or perhaps not 
for their benefit, because, if the policy was such 
as this was, which had only been effected for a 
single year, it does no benefit to the creditors. 
What a trustee in bankruptcy does, if such a 
policy comes into his hands, is to see if he can 
get anything from the insurance office, and all 
the creditors are deprived of is the surrender 
value, of the policy; and if there is no surrender 
value we may consider that the new policy ef- 
fected instead of it comes within the protection 
of the act [the married women’s property act].’ 
In Bank v. Loh, 104 Ga. 446, 31S. E. Rep. 459, 
44 L. R. A. 372, this court held that the only in- 
surable interest a creditor has in the life of his 
debtor is for the purpose of indemnifying him- 
self against the loss of his debt, and that such 
interest cannot exceed in amount that of the in- 
debtedness to be secured. The purpose of the 
bankruptcy act is to take the property owned 
by the bankrupt when the petition is filed, and 
apply it towards the payment of his then ex- 
isting debts, discharging him in due course 
from any further liability; his after-aequired 
property not being subject to such debts. This 
being true, it is apparent jthat the creditors 
represented by the trustee, whose debts cannot 
continue against the bankrupt, can have no in- 
surable interest in his life for the purpose of 
indemnifying themselves against loss. In view, 
therefore, of the authorities cited and the lan- 
guage of the act itself, it seems that a policy 
of insurance on the life of a bankrupt, though 
payable to his legal representatives, does not 
vest in the trustee, as assets of the bankrupt’s 
"estate, if the policy has no cash surrender 
value.”’ 








REAL ESTATE OPTIONS. 


An option, sometimes termed ‘‘the refusal 
of property,’’ is a contract by which the owner 
of property agrees with another person that 
he shall have the right to buy his property, at 





a fixed price, within a time certain. The op- 
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tion does not grant any interest in the land; 
neither isit a contract for its sale. The owner 
simply parts with his right to dispose of it for 
a limited period.’ It is a unilateral contract 
and binding only upon the property owner 
who has signed it. The holder of the option 
is under no obligations to purchase the land. 
Before a sale, or a contract of sale, can re- 
sult, the holder of the option must exercise 
his privilege, notify the owner of his election 
to purchase, and tender payment of the pur- 
chase price and performance of all conditions 
precedent.? 

Formal Requisites.—The option must be 
in writing and signed by the owner of the land 
or his authorized agent, the contract being 
within the statute of frauds.* It is not per se 
fatal to the validity of an option that it is si- 
lent as to the length of time during-which it 
shall run. If a consideration is present it 
will remain open for a reasonable time. 

Consideration.—An option, like all other 
contracts, requires a consideration to support 
it. If no consideration is present, a writing 
although in the form of an option is nota 
contract, but a mere offer to sell,® which may 
be withdrawn by the owner at any time be- 
fore it has been accepted by the other party.® 


1 Ide v. Leiser, 10 Mont. 5, p.11, 24 Am. St. Rep. 17, 
24 Pac. Rep. 695; Gustin v. School District, 94 Mich. 
502, 34 Am. St. Rep. 361; Richardson v. Hardwick, 
106 U. S. 252; Bostwick v. Hess, 80 Ill. 188; 
Mers v. Franklin Insurance Co., 68 Mo. 127. “A 
present conveyance of lands is an executed contract. 
An agreement to sell is an executory contract. The 
sale of an option is an executed contract. That is to 
say, the lands are not sold. The contract is not ex- 
ecuted as to them, but the option is as completely 
sold and transferred in presenti asa piece of personal 
property instantly delivered on payment of the 
price.” Ide vy. Leiser, 10 Mont. 5, pages 11 and 12. 

2 Graybill v. Brugh, 89 Va. 895, 87 Am. Rep. 894, 17 
S. E. Rep. 558; Burnet v. Bisco, 4 Johns. (N. Y.) 235; 
Faulkner v. Hebard, 26 Vt. 452; Litz v. Goosling, 93 
Ky. 185, 19 S. W. Rep. 527; Weaver v. Burr, 31 W. Va. 
736, 8S. E. Rep. 743; Potts v. Whitehead, 20 N. J. Eq. 
55; Barrett v. McAllister, 33 W. Va. 738, 12 S. E. Rep. 
1106. 

3 Coleman vy. Applegarth, 68 Md. 21, 6 Am. St. Rep. 
417, 11 Atl. Rep. 284. 

4 Kellow v. Jory, 141 Pa. St. 144, 21 Atl. Rep. 522; 
Hanly v. Watterson, 89 W. Va. 214, 19 S. E. Rep. 536; 
Vassault v. Edwards, 48 Cal. 459; Larmon v. Jordan, 
56.111. 204. 

5 Weaver v. Burr, 31 W. Va. 736,8S. E. Rep. 743; 
Ide v. Leiser, 10 Mont. 5, 24 Am. St. Rep. 17, 24 Pac. 
Rep. 695; Gordon v. Darnell, 5 Colo. 302; Litz v. Goos- 
ling, 93 Ky. 185,19 S. W. Rep. 527; Faulkner v. Hebard, 
26, Vt. 452; Burnet v. Bisco, 4 Johns. (N. Y.) 235. 

6 Boston & Maine R. R. Co. v. Bartlett, 3 Cush. 
(Mass.) 224; Ide v. Leiser, 10 Mont. 5, 24 Am. St. me. 





It, however, the offer is accepted by the other 
party in good faith, and such acceptance com- 
municated to the owner before itis with- 
drawn, the owner is bound to make a convey- 
ance, and the want of a consideration for the 
option is no excuse, for the acceptance of the 
offer to sell completes a contract of sale of 
the property.’ When the option is granted 
by an instrument under seal, it has been held 
in a number of cases that, as the seal imports 
a consideration, the property owner cannot 
contradict the writing and show by parol that 
in fact the option was given without consid- 
eration. This rule is denied in other cases.° 
In leases it is sometimes provided that the 
lessee shall have the right to purchase the 
property for a fixed sum at the expiration, or 
during the term of, the lease. In such cases 
the lessee’s covenant to pay rent is alone a 
sufficient consideration fur the option. It is 
presumed that his agreement to pay rent is 
not merely for the use of the premises, but is 
for the privilege of purchase as well, and a 
special or additional consideration for the op- 
tion need not be present." Every extension 
of the time of an option (although the option 


17, 24 Pac. Rep. 695; Litz v. Goosling, 93 Ky. 185, 19 S. 
W. Rep. 527; Weaver v. Burr, 31 W. Va. 736,88. E. 
Rep. 743; Larmon v. Jordan, 56 Ill. 204; Gordon v. Dar- 
nell, 5 Colo. 302; Bradford v. Foster, 87 Tenn. 4, 9 S. W. 
Rep. 195; Houghwout v. Boisaubin, 18 N. J. Eq. 315; 
Bean v. Burbank, 16 Me. 458, 838 Am. Dec. 681; John- 
son v. Trippe, 33 Fed. Rep. 530; Burnet v. Bisco, 4 
Johns. (N. Y.) 285; Mers v. Franklin Insurance Co., 
68 Mo. 127; Perkins v. Hadsell, 50 Ill. 216; Dickinson 
v. Dodds, L. R.2 Ch. Div. 463; Borst v. Simpson; 90 
Ala, 373, 7 South. Rep. 814; Conner v. Renneker, 26 8. 
Car. 514; Easton v. Millington, 105 Cal. 49, 38 Pac. 
Rep. 509. 

7 Guyer v. Warren, 175 Ill. 328,51 N. E. Rep. 580; 
Perkins v. Hadsell, 50 Lil. 216; Claanchi v. Branstat- 
ter, 84 Cal. 249; Houghwout v. Boisaubin, 18 N. J. Eq. 
815; Ide v. Leiser, 10 Mont. 5, 24 Am. St. Rep. 17, 24 
Pac. Rep. 695; Wall v. Ry. Co., 86 Wis. 48,56 N. W. 
Rep. 867; House v. Jackson, 24 Oreg. 89, 82 Pac. Rep. 
1027; Boston & Maine R. R. Co. v. Bartlett, 3 Cush. 
(Mass.) 224; Yerkes v. Richards, 153 Pa. St. 646, 34 
Am. St. Rep. 721, 26 Atl. Rep. 221; Goodpaster v. 
Porter, 11 Iowa, 161 

8 Willard v. Tayloe, 8 Wall. (U. S.) 557; O’Brien vy. 
Borland, 166 Mass. 481, 44 N. E. Rep. 602; Guyer v. 
Warren, 175 Ill. 828, 51 N. E. Rep. 580; Hayes vy. 
O’Brien, 149 Ill. 403, 87 N. J Rep. 73; Faulkner yv. 
Hebard, 26 Vt. 452; Weaver v. Burr, 31 W. Va. 786 
(738), 8S. E. Rep. 748. 

9 Graybill v. Brugh, 89 Va. 895, 37 Am. Rep. 894, 17 
8. E. Rep. 558; Gordon v. Darnell, 5 Colo. 302. 

10 House v. Jackson, 24 Oreg. 89, 32 Pac. Rep.-1027; 
Schroeder v. Gemeinder, 10 Nev. 355; Herman v. Bab- 
cock, 103 Ind. 461; Souffrain v. McDonald, 27 Ind. 269; 
DeRutte v. Muldrow, 16 Cal. 505; Hawrelty v. War- 
ren, 18N. J. Eq. 124,90. Am. Dec. 618; Hayes v. 
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was supported by a consideration) must have 
a new consideration.!! ‘ 

Time.—Time is of the essence of this class 
of contracts, and the prospective purcbaser 
must act strictly within the period limited, 
and communicate his acceptance to the owner 
before its expiration.'"? Where an option is to 
continue ‘‘until’’ a certain day, the accept- 
ance may be made on the last day.” An op- 
tion expires on the date specified without any 
action on the part of the owner of the land, 
and it is not necessary for him to give notice 
of forfeiture to its holder." Unless specially 
provided in the option, the sale of the land 
need not be completed within the time limited. 
‘*Time is of the essence of the option, but not 
as to its performance ;’’ and if the purchaser 
communicates his acceptance within the al- 
lotted time, the parties are entitled to a rea- 
sonable time thereafter in which to consum- 
mate the transaction." 

Withdrawal of Options.—If the option was 
given without consideration it is a mere offer, 
and may be recalled by the property owner 
at any time before acceptance, whether the 
time has expired or not." But if accepted 
by the other party before it has been with- 
drawn, the owner is bound; the acceptance 
supplying the consideration and curing what 
before was a want of mutuality in the option.” 
When supported by a consideration the offer 
contained in the option cannot be withdrawn 
or revoked until the full time has expired.'® 


O’Brien, 149 Ill. 408, 87 N. E. Rep. 73; Hall v. Center, 
40 Cal. 63. 

11 Coleman vy. Applegarth, 68 Md. 21,6 Am. St. Rep. 
417,11 Atl. Rep. 284; Ide v. Leiser, 10 Mont. 5, 24 Am. 
St. Rep. 17, 24 Pac. Rep. 695. 

12 Weaver v. Burr, 31 W. Va. 736, 759,8S. K. Rep. 
748; Barrett v. McAllister, 338 W. Va. 788, 12 S. E. Rep. 
1106; Potts v. Whitehead, 20 N. J. Eq. 55, 59; Stem- 
bridge v. Stembridge, 87 Ky. 91,7 S. W. Rep. 611; 
Longworth v. Mitchell, 26 Ohio St. 334; Vassault v. 
Edwards, 43 Cal. 458; Smith & Fleek’s Appeal, 69 Pa. 
St. 474; Coleman v. Applegarth, 68 Md. 21,6 Am. St. 
Rep. 417, 11 Atl. Rep. 284; Borst v. Simpson, 90 Ala. 
374, 7 South. Rep. 814; Bostwick v. Hess, 80 III. 138; 
Steele vy. Bond, 32 Minn. 14; Richardson vy. Hardwick, 
106 U. S. 252; Dyer v. Duffy, 39 W. Va. 148, 19S. E. 
Rep. 540, 24 L. R. A. 389. 

13 Houghwout v. Boisaubin, 18 N. J. Eq. 315. 

14 Cummings v. Town of Lake Realty Co., 86 Wis. 
382, 57 N. W. Rep. 48; Bostwick v. Hess, 80 Ill. 138. 

15 Smith & Fleek’s Appeal, 69 Pa. St. 474. Contra: 
Killough v. Lee, 2 Tex. Civ. App. 260. 

16 Larmon v. Jordan, 56 Ill, 204. See notes 5 and 6. 

17 See note 7. 

18 Schroeder v. Gemeinder, 10 Nev. 355; Hawralty v. 
Warren, 18 N. J. Eq. 124, 90 Am. Dec. 613; Johnson v. 
Trippe, 38 Fed. Rep. 5380; Guyer v. Warren, 175 Ill. 





In order to be affected by a withdrawal of an 
option, its bolder must have notice or know!- 
edge of the same.” It is not necessary that 
the notice of withdrawal be formal, or even 
express. If the owner disposes of his prop- 
erty to another person, and the holder of the 
option has knowledge of the same, it is an 
effectual withdrawal of the option, although 
no express notice is given.” 

Remedies.—If a landowner refuses to com- 
plete the sale after the holder of the option 
has acted under it, and tendered payment 
and performance of his part of the contract, 
specific performance will be decreed.” An 
option may be assigned by its holder,” and 
the assignee may compel the owner to specific- 
ally perform the contract.” Specific per- 
formance will not be decreed against third 
persons who have become purchasers, for 
value, of the property in ignorance of the op- 
tion.* But all purchasers having knowledge 
of the option will take subject to it.” 

Options to Real Estate Brokers.—When an 
owner of property places it in the hands of a 
real estate broker for sale, it has been held 
that he may give an option to the broker 


828, 51 N. E. Rep. 580; Hayes v. O’Brien, 149 Ill. 403 
37 N. E. Rep. 73; Estes v. Furlong, 59 Ill. 298; House 
v. Jackson, 24 Oreg. 89,32 Pac. Rep. 1027; Bradford v. 
Foster, 87 Tenn. 4,9 8. W. Rep. 195; Linn v. McLean, 
80 Ala. 360; Ross v. Parks, 93 Ala. 153,30 Am St. Rep. 
47; Gordon v. Darnell, 5 Colo. 302; Souffrain v. Me- 
Donald, 27 Ind. 269; Litz v. Goosling, 93 Ky. 185, 19 S. 
W. Rep. 527; DeRutte v. Muldrow, 16 Cal. 505. 

19 Dickinson v. Dodds, L. R. 2 Ch. Div. 463; Weaver 
v. Burr, 31 W. Va. 736, 8 S. E. Rep. 743. 

20 Coleman v. Applegarth, 68 Md. 21, 6 Am. St. Rep. 
417, 11 Atl. Rep. 284; Larmon v. Jordan, 56 Ill. 204; 
Dickinson v. Dodds, L. R. 2 Ch. Div. 463. 

21 Ross v. Parks, 98 Ala. 153,30 Am. St. Rep. 47; 
Guyer v. Warren, 175 Ill. 328, 51 N. E. Rep. 580; 
Hayes v. O’Brien, 149 Ill. 403, 37 N. E. Rep. 73; Her- 
man v. Babcock, 103 Ind. 461; Boston & Maine R. R. 
Co. v. Bartlett, 3 Cush. (Mass.) 224; Ide v. Leiser, 10 
Mont. 5, 24 Am. St. Rep. 17, 24 Pac. Rep. 695; 
Schroeder v. Gemeinder, 10 Nev. 355; Houghwout v. 
Boisaubin, 18 N. J. Eq. 315; Smith & Fleek’s Appeal, 
69 Pa. St. 474; Bradford v. Foster, 87 Tenn. 4,9S. W. 
Rep. 195; Donnally v. Parker, 5 W. Va. 301; Willard 
v. Tayloe, 8 Wall. (U. 8S.) 557; Brown v. Slee, 103 U. 
S. 828; Watts v. Kellar, 56 Fed. Rep. 1; Johnson v. 
Trippe, 33 Fed. Rep. 530; Waterman v. Waterman, 27 
Fed. Rep. 827; Dickinson v. Dodds, L. R. 2 Ch. Div. 
461. 

22 House v. Jackson, 24 Oreg. 89, 32 Pac. Rep. 1027; 
Perkins v. Hadsell, 50 Ill. 216. 

23 Souffrain v. McDonald, 27 Ind. 269; House vy. 
Jackson, 24 Oreg. 89, 32 Pac. Rep. 1027. 

24 Graybill v. Brugh, 89 Va. 895, 37 Am. St. Rep. 894, 
17S. E. Rep. 558. 

25 Ross v. Parks, 98 Ala. 153,30 Am. St. Rep. 47; 
Barrett v. McAllister, 33 W. Va. 738, 12 S. E. Rep. 
1106; Houghwout v. Murphy, 22 N. J. Eq. 581. 
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which will be binding.% Speaking, generally, 
the employment of a broker to sell real estate 
constitutes a contract of agency, while an op- 
tion is a conditional agreement to make a 
contract, which, if made, creates the relation 
of vendor and purchaser between tbe parties. 
An option contract thus differs materially 
from a contractof agency. Options given to 
brokers are upheld upon the theory that they 
constitute a protection to the broker, and 
that an agreement on the part of the broker 
to use his best endeavors and skill to effect a 
sale of the property, followed by the actual 
performance of .services, or the expenditure 
of money in advertising, etc., in endeavoring 
to sell the same, is a sufficient consideration 
for the principal's parting with his right of 
disposition for a limited period.” But where 
an option is given to the broker merely for 
the purpose of convenience, or to facilitate 
the sale, the broker cannot himself become 
the purchaser and enforce the option against 
his principal,”® and it may be revoked at any 
time by the principal.” 


Cleveland, Ohio. Howarp A. Covwse. 


26 Kellow v. Jory, 141 Pa. St. 144, 21 Atl. Rep. 522; 
Riemer v. Rice, 88 Wis. 16,59 N. W. Rep. 450; Russell 
v. Andrae, 79 Wis. 108,48 N. W. Rep. 117; Levy v. 
Roth, 89 N. Y. Suppl. 1057, 17 Mise. Rep. (N. Y.) 40; 
Huckabee v. Shepherd, 75 Ala. 342; Strange v. Gosse, 
110 Mich. 153, 67 N. W. Rep. 1108; Copp v. Longstreet, 
5Colo. App. 282, 38 Pac. Rep. 601. 

27 Stensgaard v. Smith, 48 Minn. 11,19 Am. St. Rep. 
205; Goward v. Waters, 98 Mass. 596; Chambers v. 
Seay, 73 Ala. 372; Attix v. Pelan, 5 Iowa, 386; Riemer 
v. Rice, 88 Wis. 16, 59 N. W. Rep. 450. 

28 Colbert v. Shepherd, 89 Va. 401, 16 S. E. Rep. 246. 

29 Easton vy. Millington, 105 Cal. 49, 38 Pac. Rep. 509. 








JURISDICTION OF UNITED STATES DISTRICT 
COURTS IN SUITS BY TRUSTEES IN BANK- 
RUPTCY. 


FRED BARDES v. THE FIRST NATIONAL 
BANK OF HAWARDEN, IOWA. 


United States Supreme Court, May 28, 1900. 


The provisions of section 23b of the Bankruptcy Act 
of 1898 control and limit the jurisdiction of all courts, 
including the several district courts of the United 
States, over suits brought by trustees in bankruptcy 
to recover or collect debts due from third parties, or 
to set aside transfers of property to third parties, al- 
leged to be fraudulent as against creditors, including 
payments in money or property to preferred creditors. 
The District Court of the United States can, by the 
proposed defendants’ consent, but not otherwise, en- 
tertain jurisdiction over suits brought by trustees in 





bankruptcy to set aside fraudulent transfers of 
money or property made by the bankrupt to third 
parties before the institution of the proceedings in 
bankruptcy. 


Appeal from the District Court of the United 
States for the Northern District of Lowa. 

Mr. Justice Gray delivered the opinion of the 
court. This was a billin equity. filed April 28, 
1899, in the District Court of the United States for 
the Northern District of Iowa, sitting in bank- 
ruptcy, by Fred Bardes, a citizen of Iowa, as 
trustee in bankruptcy of the estate of Frank T. 
Walker (who had by that court been adjudged a 
hankrupt upon his own petition), against the 
First National Bank of Hawarden, Iowa, a cor- 
poration created and existing under the acts of 
congress relating to national banks, and against 
citizens of Iowa and of South Dakota, to set aside 
a conveyance of goods, of the value of $3,500, al- 
leged to have been made by the bankrupt, within 
four months before the institution of the pro- 
ceedings in bankruptcy, to the defendants, and to 
compel them to account for the goods or their 
proceeds, on the ground that the conveyance was 
in fraud of the provisions of the Bankrupt Act of 
July 1, 1898, and in fraud of the creditors of the 
bankrupt. The defendants demurred to the bill, 
upon the ground that the court could not take 
jurisdiction of the case. The court sustained the 
demurrer, and entered a final decree dismissing 
the bill for want of jurisdiction, but without 
prejudice to the plaintiff’s right to institute pro- 
ceedings in a court having jurisdiction. The 
plaintiff took an appeal directly to this court; and 
the district judge certified that the bill was dis- 
missed for want of jurisdiction only, and, to the 
end that this court might be fully advised in the 
premises, stated in his certificate the following 
questions as having arisen before him, namely: 

‘Ist. Do the provisions of the second clause of 
section 23 of the act of congress, known as the 
Bankrupt Act of 1898, control and limit the juris- 
diction ofall courts, including the several district 
courts of the United States, over suits brought by 
trustees in bankruptcy to recover or collect debts 
due from third parties, or to set aside transfers of 
property to third parties, alleged to be fraudulent 
as against creditors, including payments in money 
or property to preferred creditors? 

‘2d. Can the District Court of the United States 
under any circumstances entertain jurisdiction 
over suits brought by trustees in bankruptcy to 
set aside fraudulent transfers of money or prop- 
erty, made by the bankrupt to third parties before 
the institution of the proceedings in bankruptcy ? 

“3d. Can this court, being the District Court for 
the Northern District of(lowa, take jurisdiction 
over the suit as it now stands on the record?” 

The record clearly shows, with perhaps unnec- 
essary fullness, that the case was decided upon 
questions of jurisdiction only, and what those 
questions were. Huntington v. Laidley, 176 U. 
8. 668, 676, and cases there cited. 

At a former day of this term, a certificate made 
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by the district judge of the same questions, on 
which he desired the instruction of this court for 
his guidance, was dismissed by this court, because 
he was not authorized by the acts of congress to 
make such a certificate before deciding the case. 
Bardes v. Hawarden Bank, 175 U. 8S. 526,3 Am. 
B. R. 680. 

By the Bankrupt Act of July 1, 1898, ch. 541, 
trustees in bankruptey, appointed by the credit- 
ors of the bankrupt, or by the court of bankruptcy, 
take the place and are vested with the powers of 
assignees in bankruptcy under former bankrupt 
acts. Among the duties imposed upon such 
trustees by section 47 are to **(2) collect and re- 
duce to money the property of the estates for 
which they are trustees, under the direction of 
the court.”” By section 70, the trustees, upon 
their appointment and qualification, are vested by 
operation of Jaw with the title of the bankrupt as 
of the date when he was adjudged a bankrupt, in 
all his: property, excepting that exempt by law 
from execution and liability for debts, and includ- 
ing property transferred by him in fraud of his 
creditors. And by the fifth clause of section 67, 
‘‘all conveyances, transfers, assignments or in- 
cumbrances of his property, or any part thereof, 
made or given by a person adjudged a bankrupt 
under the provisions of this act, subsequent to the 
passage of this act, and within four months prior 
to the filing of the petition, with the intent and 
purpose on his part to hinder, delay or defraud 
his creditors or any of them, shall be null and 
void as against the creditors of such debtor, ex- 
cept as to purchasers in good faith and for a pres- 
ent fair consideration; and all property of the 
debtor conveyed, transferred, assigned or incum- 
bered as aforesaid shall, if he be adjudged a bank- 
rupt, and the same is not exempt from execution 
and liability for debts by the law of his domicile, 
be and remain a part of the assets and estate of 
the bankrupt, and shall pass to his said trustee, 
whose duty it shall be to recover and reclaim the 
same, by legal proceedings or otherwise, for the 
benefit of the creditors.’’ 30 Stat. 557, 564, 565. 

The present appeal from the final decree of the 
district court, dismissing the bill for want of ju- 
risdiction, distinctly presents for the decision of 
this court the q1estion whether, under the Act of 
1898, a district court of the United States in, 
which proceedings in bankruptcy have been 
commenced and are pending under the act, has 
jurisdiction to entertain a suit by the trustee in 
bankruptcy against a person holding, and claim- 
ing as his own, property alleged to have been con- 
veyed to him by the bankrupt in fraud of eredit- 
ors. This is a question of general importance, 
upon which there bas been much difference of 
opinion in the lower courts of the United States. 

Its determination depends mainly on the true 
construction of two sections of the Bankrupt Act 
of 1898, which it may be convenient to set forth 
in full, as follows: [Here the court sets out in 
full sections 2 and 23 of the Bankrupt Act of 1898.] 
The question of the effect of these two sections, 





considering the language of each and their rela- 
tion to one another, may be best approached by 
first referring to the terms and to the judicial 
construction of the Bankrupt Act of March 2, 
1867, ch. 176, which was substantially re-enacted 
in the Revised Statutes, and afterwards repealed; 
and by them comparing the provisions of that act, 
as so construed, with those of the existing act. 

In the Act of 1867, the provisions as to the juris- 
diction of proceedings in bankruptcy, and as to 
the original jurisdiction of actions at law and suits 
in equity, were as follows: 

{Here the court sets out in full, sections 1 and 2 
of the Bankruptcy Act of 1867. The following 
clauses are of importance: Insection]: ‘And 
the jurisdiction hereby conferred shall extend to 
all cases and controversies arising between the 
bankrupt and any creditor or creditors who shall 
claim any debt or demand under the bankruptcy.” 
In section 2: ‘Said circuit courts shall also have 
concurrent jurisdiction with the district courts of 
the same district of all suits at law orin equity, 
which may orshall be brought by the assignee in 
bankruptcy against any person claiming an ad- 
verse interest, or by such person against such as- 
signee, touching any property or rights of prop- 
erty of said bankrupt transferable to or vested in 
such assignee.’’ | 

In Lathrop v. Drake (1875), 91 U.S. 516, the 
jurisdiction conferred on the district courts and 
the circuit courts of the United (States [by the 
Bankrupt Act of 1867 was defined by this court, 
speaking by M1. Justice Bradley, as consisting of 
“two distinct classes: first, jurisdiction, as a 
court of bankruptcy, over the proceedings in 
bankruptcy, initiated by the petition, and ending 
in the distribution of assets amongst the creditors, 
aod the discharge ora refusal of a discharge of 
the bankrupt; secondly, jurisdiction, as an ordi- 
nary court, of suits at law or in equity, brought 
by or against the assignee in reference to alleged 
property of the bankrupt, or to claims alleged to 
be due from or to him,” and the jurisdiction of 
the district and circuit courts over suits to re- 
cover assets of the bankrupt from a stranger to 
the proceedings in bankruptcy, brought by the 
assignee in a district other than thatin which the 
decree in bankruptcy had been made, was upheld, 
not under the provis‘ons of section 1 of that act, 
giving to the district court original jurisdiction of 
proceedings in bankruptcy, and of section 2, giv- 
ing to the circuit court supervisory jurisdiction 
over such proceedings; but wholly urder the 
distinct clause of section 2, which gave to those 
two courts concurrent jurisdiction of all suits, at 
law or in equity, brought ‘by the assignée in 
bankruptcy against any person claiming an ad- 
verse interest, or by such person against such as- 
signee, touching any property or rights of prop- 
erty of said bankrupt transferable to or vested in 
such assignee.”’ 

In an earlier case, it had been observed by Mr. 
Justice Clifford, delivering a judgment of this 
court dismissing an appeal from a decree of the 
circuit court in the exercise of its supervisory 
jurisdiction in bankruptcy, that the jurisdiction 
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conferred by the later clause was “‘other and dif- 
ferent from the special jurisdiction and superin- 
tendence described in the first clause of the sec- 
tion;’’ was ‘tof the same character as that con- 
ferred upon the circuit courts by the eleventh 
section of the Judiciary Act’’ of 1879, and was 
‘the regular jurisdiction between party and 
party, as described in the Judiciary Act and the 
third article of the constitution.’? Morgan v. 
Thornhill (1870), 11 Wall. 65, 76, 80. 

It was also repeatedly held by this court that 
the right of an assignee in bankruptcy to assert a 
title in property transferred by the bankrupt be- 
fore the bankruptcy to a third person, who now 
claimed it adversely to the assignee, could only 
be enforced by a plenary suit, at law or in equity, 
under the second section of the Act of 1867; and 
not by summary proceedings under the first sec- 
tion thereof, notwithstanding the declaration in 
that section that the jurisdiction in bankruptcy 
should extend ‘*to the collection of all the assets 
of the bankrupt,’’ and ‘to all acts, matters and 
things to be done under and in virtue of the bank- 
ruptey’’ until the close of the proceedings in 
bankruptcy. Smith v. Mason (1871), 14 Wall. 
419; Marshall v. Knox (1872). 16 Wall. 551, 557; 
Eysterv. Gaff (1875), 91 U. S. 521, 525. 

The jurisdiction of the courts of the United 
States over all matters and proceedings in bank- 
ruptey, as distinguished from independent suits 
at law or in equity, was of course exclusive. But 
it was well settled that the jurisdiction of such 
suits, conferred by the second section of the Act 
of 1867 upen the circuit and district courts of the 
United States for the benefit of an assignee in 
bankruptcy, was concurrent with that of the State 
courts. In Eyster v. Gaff, just cited, this court, 
speaking by Mr. Justice Miller, said: ‘*The 
Opinion seems to have been quite prevalent in 
many quarters at one time, that, the moment a 
man is declared bankrupt the district court which 
has so adjudged draws to itself by that act not 
only all control of the bankrupt’s property and 
credits, but that no one can litigate with the as- 
signee contested rights in any other court, except 
in so far as the circuit courts have concurrent 
jurisdiction, and that other courts can proceed no 
further in suits of which they had at that time 
full cognizance; and it was a prevalent practice 
to bring any person who contested with the as- 
signee any matter growing out of disputed rights 
of property or of contracts, into the bankrupt 
court by the service of a rule to show cause, and 
to dispose of their rights inasummary way. This 
court has steadily set its face against this view. 
The debtor of a bankrupt, or the man who con- 
tests the right to real or personal property with 
him, loses none of those rights by the bankruptcy 
of his adversary. The same courts remain open 
to him in such contests, and the statute has not 
divested those courts of jurisdiction in such ac- 
tions. If it has for certain classes of actions con- 
ferred a jurisdiction for the benefit of the assignee 
in the circuit and district courts of the United 





States, it is concurrent with and does not divest 
that of the State courts.’’ ; 

Under the Act of 1867, then, the distinction be- 
tween proceedings in bankruptcy, properly so 
called, and independent suits, at law or in equity, 
between the assignee in bankruptcy and an ad- 
verse claimant, was distinctly recognized and 
emphatically declared. Jurisdiction of such ~ 
suits was conferred upon the district courts and 
circuit courts of the United States by the express 
provision to that effect in section 2 of that act, 
and was not derived from the other provisions of 
sections 1 and 2, conferring jurisdiction of pro- 
ceedings in bankruptcy. And the jurisdiction of 
suits between assignees and adverse claimants, 
so conferred on the circuit and district courts of 
the United States, did not divest or impair the 
jurisdiction of the State courts over like cases. 

The decisions of this court under the earlier 
Bankrupt Act of August 19, 1841, ch. 9,, are very 
few in number, and afford little aid in the de- 
cision of the present case. The one most often 
cited in favor of maintaining such a suit as this 
under the existing law is Ex parte Christy (1845), 
3 How. 292. But section 8 of the Act of 1841 con- 
tained the provision (afterwards embodied in 
section 2 of the Act of 1867, and above quoted) 
conferring on the circuit courts concurrent juris- 
diction with district courts of suits, at law or in 
equity, between assignees in bankruptcy and ad- 
verse claimants of property of the bankrupt. 5 
Stat. 446. And Mr. Justice Story in Christy’s 
case considerably relied on that provision. 3 
How. 314. Moreover, the only point necessary to 
the decision of that case was that this court 
had no power to issue a writ of prohibition to the 
district court sitting in bankruptcy; much of Mr. 
Justice Storey’s opinion in favor of extending the 
jurisdiction of that court at the expense of the 
State courts is contrary to the subsequent adjudi- 
cation of this court in Peck v. Jenness (1849), 7 
How. 612; and ina still later case this court, 
speaking by Mr. Justice Curtis, said that the two 
former cases ‘‘are an illustration of the rule that 
any opinion given here or elsewhere cannot 
be relied on as a binding authority, unless the 
case called for its expression.’’ Carroll v. Carroll 
(1853), 16 How. 275, 287. 

We now recur to the provisions of the Act of 
1898. This act has the somewhat unusual feature 
of inserting at the head of each section a separate 
title indicating its subject-matter. 

Section 2 of this act is entitled ‘‘Creation of 
Courts of Bankruptcy and their Jurisdiction,” 
takes the place of section 1 of the Act of 1867, and 
hardly differs from that section, except in the 
following particulars: 

First. It begins by fescribing the jurisdiction 
conferred on ‘**the courts of bankruptcy” as ‘‘such 
jurisdiction, at law and in equity, as will enable - 
them to exercise original jurisdiction in bank- 
ruptey proceedings;’’ and it ends by declaring 
that ‘nothing in this section contained shall be 
construed to deprive a court of bankruptcy of any 








90 CENTRAL LAW JOURNAL. 





No. 5 








power it would possess were certain specific 
powers not herein enumerated.’’ 

Second. It specifies in greater detail matters 
which are, in the strictest sense, proceedings in 
bankruptcy. 

Third. It includes, among the powers specif- 
ically conferred on the courts of bankruptcy, 
those to ‘*(4) arraign, try and punish bankrupts, 
officers and other persons, and the agents, officers, 
members of the board of directors or trustees, or 
other similar controlling bodies of corporations, 
for violations of this act, in accordance with the 
laws of procedure of the United States now in 
force, or such as may be hereafter enacted, regu- 
lating trials for the alleged violation of laws of the 
United States ;’’ ‘*(6) bring in and substitute ad- 
ditional persons or parties in proceedings in bank- 
ruptcy, when necessary for the complete deter- 
mination of a matter in controversy; (7) cause 
the estates of bankrupts to be collected, reduced 
to money and distributed, and determine contro- 
versies in relation thereto, except as herein other- 
wise provided;’’ and ‘*(15) make such orders, 
issue such process, and enter such judgments, in 
addition to those specifically provided for, as 
may be necessary for the enforcement of the 
provisions of this act.”’ 

The general provisions at the beginning and 
end of this section mention ‘‘courts of bank- 
ruptey” and ‘“‘bankruptcy proceedings.”’ 

Proceedings in bankruptcy generally are in the 
nature of proceedings in equity; and the words 
‘“‘at law,” in the opening sentence conferring on 
the courts of bankruptcy ‘‘such jurisdiction, at 
law and in equity, as will enable them to exercise 
original jurisdiction in bankruptcy proceedings,”’ 
may have been inserted to meet clause 4, author- 
izing the trial and punishment of offenses, the 
jurisdiction over which must necessarily be at 
law and not in equity. 

The section nowhere mentions civil actions at 
law, or plenary suits in equity. And‘no intention 
to vest the courts of bankruptcy with jurisdiction 
to entertain such actions and suits can reason- 
ably be inferred from the grant of the incidental 
powers, in clause 6, to bring in and substitute 
additional parties ‘in proceedings in bank- 
ruptey,’’ and in clause 15, to make orders, issue 
process and enter judgments, ‘‘necessary for the 
enforcement of the provisions of this act.” 

The chief reliance of the appellant is upon clause 
7. But this clause, in so far as it speaks of the 
collection, conversion into money and distribution 
of the bankrupt’s estate, is no broader than the 
corresponding provisions of section 1 of the Act 
of 1867; and in that respect, as well as in respect 
to the further provision authorizing the court of 


bankruptcy to ‘‘determine controversies in rela- - 


tion thereto,”’ it is controlled and limited by the 
concluding words of the clause, ‘‘except as herein 
otherwise provided.” 

These words, ‘‘herein otherwise provided,”’ evi- 
dently refer to section 23 of the act, the general 
scope and object of which, as indicated by its title, 





are to define the ‘‘ Jurisdiction of United States 
and State Courts’’ in the premises. The first and 
second clauses are the only ones relating to civil 
actions and suits at law or in equity. 

The first clause provides that ‘‘the United States 
Circuit Courts shall have jurisdiction of all con- 
troversies at Jaw and in equity, as distinguished 
from proceedings in bankruptcy” (thus clearly 
recognizing the essential difference between pro- 
ceedings in bankruptcy, on the one hand, and 
suits at law or in equity, on the other), ‘‘between 
trustees as such and adverse claimants, concern- 
ing the property acquired or claimed by the 
trustees,”’ restricting that jurisdiction, however, 
by the further words, ‘in the same manner and 
to the same extent only as though bankruptcy 
proceedings had not been instituted and such con- 
troversies had been between the bankrupts and 
such adverse claimants.’’ This clause. while re- 
lating to the circuit courts only, and not to the 
district courts of the United States, indicates the 
intention of congress that the ascertainment, as 
between the trustee in bankruptcy and a stranger 
to the bankruptcy proceedings, of the question 
whether certain property claimed by the trustee 
does or does not form part of the estate to be ad- 
ministered in bankruptcy, shall not be brought 
within the jurisdiction of the national courts solely 
because the rights of the bankrupt and of his cred- 
itors have been transferred to the trustee in bank- 
ruptey. 

But the second clause applies both to the dis- 
trict courts and to the circuit courts of the United 
States, as well as to the State courts. This ap- 
pears, not only by the clear words of the title of 
the section, but also by the use in this clause of 
the general words, ‘*the courts,’’ as contrasted 
with the specific words, ‘‘the United States circuit 
courts,’ in the first and in the third clauses. 

Tne second clause positively directs that ‘suits 
by the trustee shall only be brought or prosecuted 
in the courts where the bankrupt whose estate is 
being administered by such trustee might have 
brought or prosecuted them if proceedings in 
bankruptcy had not been instituted, unless by 
consent of the proposed defendant.”’ 

Had there been no bankruptcy proceedings, the 
bankrupt might have brought suit in any State 
court of competent jurisdiction; or, if there was 
a sufficient jurisdictional amount, and the requi- 
site diversity of citizenship existed, or the case 
arose under the constitution, laws or treaties of 
the United States, he could have brought suit in 
the Circuit Court of the United States. Act of 
August 13, 1888, ch. 866; 25 Stat. 434. He could 
not have sued in a district court of the United 
States, because such a court has no jurisdiction of 
suits at law or in equity between private parties, 
except where, by special provision of an act of 
congress, a district court has the powers of a cir- 
cuit court, or is given jurisdiction of a particular 
class of civil suits. 

It was argued for the appellant that the clause 
cannot apply to a case like the present one, be- 
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cause the bankrupt could not have brought a suit 
to set aside a conveyance made by himself in 
fraud of his creditors. But the clause concerns 
the jurisdiction only, and not the merits, of a 
case; the forum in which a case may be tried, and 
not the way in which it must be decided; the 
right to decide the case, and not the principle 
which must govern the decision. The bankrupt 
himself could have brought a suit to recover 
property, which he claimed as his own, against 
one asserting an adverse title in it; and the in- 
capacity of the bankrupt to set aside his own 
fraudulent conveyance is a matter affecting the 
merits of such an action, and not the jurisdiction 
of the court to entertain and determine it. 

The Bankrupt Acts of 1867 and 1841, as has been 
seen, each contained a provision conferring in the 
clearest terms on the circuit and district courts of 
the United States concurrent jurisdiction of suits 
at law or in equity between the assignee in bank- 
ruptcy and an adverse claimant of property of the 
bankrupt. We find it impossible to infer that 
when congress, in framing the Act of 1898, en- 
tirely omitted any similar provision, and substi- 
tuted the restricted provisions of section 23, it in- 
tended that either of those courts should retain 
the jurisdiction wbich it had under the obsolete 
provision of the earlier acts. 

On the contrary, congress, by the second clause 
of section 23 of the present Bankrupt Act, appears 
to this court to have clearly manifested its inten- 
tion that controversies, not strictly or properly 
part of the proceedings in bankruptcy, but inde- 
pendent suits brought by the trustee in bankruptcy 
to assert a title to money or property as assets of 
the bankrupt against strangers to those proceed- 
ings, should not come within the jurisdiction of 
the district courts of the United States, *‘unless 
by consent of the proposed defendant,”’ of which 
there is no pretense in this case. ! 

One object in inserting this clause in the act 
may well have been to leave such controversies 
to be tried and determined, for the most part, in 
the local courts of the State, to the greater 
economy and convenience of litigants and wit- 
nesses. See Shoshone Mining Co. v. Rutter, 177 
U.S. 505, 511, 513. 

‘lwo or three minor provisions of the Bankrupt 
Act of 1898, sometimes supposed to be inconsist- 
ent with this conclusion, may be briefly noticed. 

Section 26 provides that the trustee may, rfur- 
suant to the direction of the court of bankruptcy, 
submit to arbitration any controversy arising in 
the settlement of the estate, and that the award 
of the arbitrators ‘‘may be filed in court,”’ evi- 
dently meaning the court of bankruptcy. But no 
such arbitration could be had without the consent 
of the adverse party to the controversy in ques- 
tion. 

The powers conferred on the courts of bank- 
ruptcy by clause 3 of section 2, and by section 69, 
after the filing of a petition in bankruptcy, and in 
case it is necessary for the preservation of prop- 
erty of the bankrupt, to authorize receivers or the 





marshals to take charge of it until a trustee is ap- 
pointed, can hardly be considered as authorizing 
the forcible seizure of such property in the pos- 
session of an adverse claimant, and have no bear- 
ing upon the question in what courts the trustee 
may sue him. 

The supervisory jurisdiction over proceedings 
in bankruptcy, conferred by the Act of 1867 upon 
the circuit courts of the United States, and by the 
existing act upon the circuit courts of appeals, 
does not affect this case. 30 Stat. 553. 

For the reasons above stated, we are of opinion 
that the questions of jurisdiction certified by the 
district judge should be answered as follows :* 

‘Ist. The provisions of the second clause of sec- 
tion 23 of the Bankrupt Act of 1898 control and 
limit the jurisdiction of all courts, including the 
several district courts of the United States, over 
suits brought by trustees in bankruptcy to recover 
or collect debts due from third parties, or to set 
aside transfers of property to third parties, al- 
leged to be fraudulent as against creditors, in- 
cluding payments in money or property to pre- 
ferred creditors. 

“2d. The District Court of the United States 
can, by the proposed defendant's consent, but not 
otherwise. entertain jurisdiction over suits 
brought by trustees in bankruptcy to set aside 
fraudulent transfers of money or property, made 
by the bankrupt to third parties before the insti- 
tution of the proceedings in bankruptcy. 

“3d. The District Court for the Northern Dis- 
trict of Iowa cannot take jurisdiction over this 
suit as it now stands on the record.”’ 

The result is that the decree of the district 
court, dismissing the bill for want of jurisdiction, 
must be affirmed. 


Nore.—Recent Decisions Construing the Jurisdic- 
tion of the United States Courts in Suits by Trus- 
tees, Under the New Act of Bankruptcy.—The case 
of Bardes v. Bank has finally decided’ probably the 
most vexed and troublesome question arising under 
the provisions of the new Bankrupt Act—Have the 
district courts of the United States jurisdiction to 
hear and determine plenary actions at law, or in 
equity brought by trustees in bankruptcy against 
third parties to recover debts due the bankrupt or to 
set aside the latter’s fraudulent transfer of his prop- 
erty? It was a question that arose often in every dis- 
trict court in the country, and much legal learning 
has been expended in the endeavor to reach a solu- 
tion. The distriet courts, as a rule, asserted their 
own jurisdiction under the law, and were upheld by 
the circuit courts of appeals in the great majority of 
the decided cases. These cases are very numerous, 
but since, under the decision of the supreme court 
in the principal case, they have been practically over- 
ruled, it would serve no useful purpose to make any 
extended reference to the Many various explana- 
tions of section 23b of the Bankrupt Act have been 
attempted in these decisions. One construction 
insists that the “suits” referred to were only those 
which “the bankrupt might have brought,” and 
therefore could not have application to suits by 
the trustee to set aside fraudulent transfers by the 
bankrupt, since the bankrupt himself could not have 
brought such suits, Jn re Baudouine, 101 Fed. Rep. 
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574. This case goes further and decides a point not 
touched upon in the supreme court’s decision, that 
‘the United States-district courts have jurisdiction of 
“all controversies brought to it by an adverse claim- 
ant.” Another construction of this section appears 
in the case of Jn re Sievers, 91 Fed. Rep. 366, in which 
Judge Adams stated his opinion that section 23b was 
a limitation upon the jurisdiction of the United 
States circuit courts only, and did not affect the 
jurisdiction of the district court. The same position 
was taken by Judge Evans in Louisville Trust Co. v. 
Marx, 98 Fed. Rep. 456, where it was held thata 
trustee of a bankrupt may bring suit in equity to set 
aside a fraudulent preference made by the bankrupt 
within four months before the adjudication. A third 
construction is to be found in the case of Jn re 
Woodbury, 98 Fed. Rep. 833, in which the court held 
that the district court had jurisdiction in suits by a 
trustee to set aside fraudulent conveyances made by 
a bankrupt, on the ground that “subdivision b of 
section 23 refers only to the personal privilege of the 
defendant to be sued in the district courtin the 
district of which he is an inhabitant.” In other 
words that section 23b does not relate to the jurisdic- 
tion of courts, but to the venue of suits. In this 
case Judge Amidon gave expression to probably the 
strongest consideration moving district judges in 
sustaining their own jurisdiction: “If not indispen- 
sable,” says Judge Amidon, “to a uniform system of 
bankruptey throughout the country, it would cer 
tainly be conducive to such a system that the federal 
courts should be vested with full jurisdiction for the 
purpose of securivg the highest degree of uniform- 
ity inthe interpretation and administration of the 
law. This has been the controlling consideration in 
construing all previous bankruptcy acts, and was, no 
doubt, present to the mind of congress in framing 
the statute of 1898.” 

The few cases which anticipated the ruling of the 
supreme court and are thereby sustained are inter- 
esting authority and will be briefly noted. Where, 
prior to this adjudication in bankruptcy, an insolv- 
ent debtor made ageneral assignment for the benefit 
of his creditors and subsequent to the filing of a 
petition in bankruptcy against the assignor, the 
assignee had sold the property of the bankrupt, and 
where, jupon the petition of creditors of the 
bankrupt, the court of bankruptcy issued an order 
directing the marshal to seize the property so sold, 
and granted arule directing the purchaser to appear 
before the court and prove his title to such property, 
held, the court of bankruptcy did not have jurisdic 
tion by a summary proceeding to order the marshal 
to seize the property, nor did it have jurisdiction to 
try the question of the title of the purchaser of the 
bankrupt’s property upon the sale by the assignee. 
The proper proceeding in such acase isa plenary 
action at law or in equity in the proper State or fed- 
eral court. Jn re Abraham, 35C. C. A.592. Whena 
trustee in bankruptcy brings an action to set aside a 
transfer of property made by the bankrupt either as 
a preference or without consideration and in viola- 
tion of the act, when the complainant and defendant 
are citizens of the same State, the bankruptcy court 
has no jurisdiction. Perkins v. McCauley, 98 Fed. 
Rep. 287; Burnett v. Mercantile Co., 91 Fed. Rep. 365. 
An application for a warrant directing the marshal 
tc seize property in the possession of third persons 
under claim of title, is wholly unauthorized by the 
Bankruptcy Act, even though it is claimed that the 
party holding the property received it by a transfer 
which is voidable or null under the act. It seems that 





the only remedy for the recovery of property prefer- 
entially or fraudulently transferred is found in section 
60b of the Bankruptcy Act, except that in certain 
exigencies in aid of the proceedings in bankruptcy, 
proceedings in equity to provisionally seize property 
in the hands of adverse holders, may be instituted 
by a bill to which the adverse holders are made 
parties. Jn re Kelly, 91 Fed. Rep. 504. The district 
court cannot authorize a marshal to seize and hold 
property of a bankrupt in the hands‘of a third person, 
who claims title to such property by virtue of a chat- 
tel mortgage, and who took possession of the property 
prior to the filing of the petition. Section 69 is also 
construed ip this opinion as only authorizing the 
seizure and holding such of property as is in the 
possession of the bankrupt. Jn re Rockwood, 91 Fed. 
Rep. 868. The Distrigt Court of the United States has 
no jurisdiction of an action of replevin, by the trustee 
of a bankrupt, to recover goods held by a person ad- 
versely under claim of title, where the bankrupt and 
person so holding are citizens of the same State. 
Mitchell v. McClure, 91 Fed. Rep. 621. Where a 
sheriff has sold property under an execution which is 
made null and void by a subsequent adjudication of 
bankruptcy against the execution debtor, and the 
proceeds remain in his hand at the time the trustee 
is appointed, the court of bankruptcy has no juris- 
diction in a summary proceeding to direct the sheriff 
to pay the moneys over to the trustee. Jn re Franks, 
95 Fed: Rep. 635. An excellent statement of this 
question was made by Judge Welborn in Perkins v. 
McCauley, supra: ‘1 am fully sati-fied, after careful 
consideration of the question, that the purpose of 
congress in the enacment of section 23 was, in part, to 
make the boundaries, under said act, between federal 
and State judiciaries, as to all controversies at law and 
in equity, as distinguished from proceedings in bank- 
ruptcy, coincident with the lines of demarkation then 
existing, thus giving an adverse claimant, against 
whom a trustee in bankruptcy asserted a cause of ac- 
tion, the privilege of being sued in local courts, and 
thereby saving to such claimant the burdensome ex- 
penses and costs necessarily incident to litigation in a 
distant tribunal, except in cases where, if the bank- 
rupt had been plaintiff and proceedings in bankruptcy 
had not been instituted, the suit, because of diverse 
citizenship, or a federal question not related to the 
bankrupt act itself, and a requisite amount in con- 
troversy, could have been brought in the United 
States courts.” 








JETSAM AND FLOTSAM. 


DUTY OF PUBLIC PROSECUTORS. 


When District Attorney Randall said, the other day, 
to a reporter something that seemed to convey a con- 
fession that he was pretty well convinced of Benham’s 
innocence of the crime with which Benham was 
charged all the while he was conducting the case for the 
people against Benham, he made a remark that was 
somewhat unfortunate because it was sure to suggest 
to many minds the old, blundering notion that, from 
the very nature of his professional duties, it is impos- 
sible fora lawyerin active court practice to be an 
honest man. 

“Oh, horror. Here is a lawyer actually hounding 
to death as a murderer a man whom he believes to be 
innocent! Can anything more dishonest, more crim- 
inal, more villainous be imagined? How could Dis- 
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trict Attorney Randall lay his head upon his pillow, 
ete.” This or something like it has probably been 
suggested to many minds by District Attorney Ran- 
dall’s unguarded and possibly misunderstood remark. 

Now, who ever thought that, or anything like that, 
thought nonsense, even if we leave out of considera- 
tion the fact that District Attorney Randall could 
easily have overcome the suggested difficulty as to 
laying his head upon his pillow by adopting the sim- 
ple expedition of laying his feet there. If District 
Attorney Randall, believing Benham innocent, still 
prosecuted Benham to the best of his ability, he took 
the only right and proper course opento him. If, 
merely because he happened to believe Benham in- 
nocent, he had refused to prosecute Benham or had 
prosecuted him negligently, had ‘ridden for a fall,’’ 
so to say, he would have been false to his duty as a 


public prosecutor and would have deserved removal 


from his office. “But he could have entered a ‘nolle 
prosequi.’”” “Nolle prosequis” are not entered be- 
cause the public prosecutor happens to believe the 
accused person to be innocent. They are entered, for 
the saving of the taxpayers’ money, because the pub- 
lic prosecutor doesn’t believe the accused can be con- 
victed. The distinction may be a fine one, but it is a 
real one. 

You see the law does not provide that an accused 
person shall be tried by a public prosecutor or any 
other single individual, lawyer or layman. Indeed, 
it is one of the constitutional rights of an accused per- 
son in this country that he shall not be so tried, but 
sha!l be tried by a jury. Thus the judgment of an 
individual lawyer as to the guilt or innocence of an 
accused person whom he is called upon to prosecute 
or defend is not a factorin the case. If District At- 
torney Randall had said, ‘‘I believe this man to be in- 
nocent; I acquit him; I decline to prosecute him; I 
will use the opportunities my office give me to pre- 
vent him from being legally tried,” he would have 
usurped the constitutional function of the jury and 
would have incurred a responsibility he had no busi- 


_ness to undertake. Suppose, in spite of his belief, 


Benham had been guilty. What then? 

So, ifa lawyer called upon to defend an accused 
person says, “I believe you to be guilty, therefore I 
decline to defend you,” has he not tried that accused 
person, passed judgment upon him, and sentenced 
him to deprivation of the legal services of his chosen 
counsel, in violation of his constitutional right to be 
tried by a jury and in violation of his constitutional 
right to be regarded as innocent until he has been 
proven guilty? Hasn’t he violated his duty and his 
official oath as an officer of the court? It seems to us 
that there can be but one answer to these questions. 

As to the “‘hounding to death,” nonsense it may be 
suggested that, in theory at any rate, no public pros- 
ecutor is ever “hounding to death” an accused person 
whom he is prosecuting on a capital charge. In the- 
ory a public prosecutor has not, and iu fact has no 
business to have, any personal animus against the 
accused, any personal eagerness to bring him to the 
gallows. It is most unfortunate and regrettable that 
public prosecutors, being human, too often have this 
personal eagerness to convict and allow it to appear 
in their manner of trying the case. It would be a 
great deal better for the dignity of the law and the 
certainty and celerity of justice if every criminal 
prosecution could be conducted by a public prose- 
cutor if not convinced of the prisoner’s innocence, at 
any rate entirely unconvinced of his guilt. A public 
prosecutor has no more right than you have to regard 
an accused person as otherwise than innocent until 





the accused person has been pronounced guilty, after 
a fair trial in accordance with the established forms 
of law, by a jury of his peers. The public prose- 
cutors, as a rule, seem to be entirely unaware of this 
fact, dosen’t affect the fact.—Rochester Dem. & 
Chronicle. 
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1. APPEAL — Affirmance — Will — Construction.—A 
testator devised shares of stock to be paid to the 
legatee on a future date, or, in case of his death prior 
to that date, to his children “or their heirs in equal 
proportions, to have and to hold to him, her, or them, 
his, her, or their heirs or assigas, forever.” Held, that 
the absolute ownership thereof vested in the children 
within the period measured by less than two desig- 
nated lives in being at the testator’s death; the words 
‘for their heirs” being words of limitation,.and not of 
substitution.—STEINWAY V. STEINWAY, N. Y., 57 N. E. 
Rep. 8lz. 

2. APP#aL—Interlocutory Order.—Burns’ Rev. St. 
1894, § 430, provides that, on refusal of a witness to at- 
tend or testify, the court may order such witness to 
attend and testify, and, on failure to obey, he shall be 
dealt with asfor acontempt. Heéld,that such order, 
being merely preliminary toan adjudication of con- 
tempt, isinterlocutory, not final, and hence no appeal 
will lie therefrom.—Ray V. GLESSNER, Ind.,57 N. E. 
Rep. 243. 

3. APPEAL FROM JusTICeE—Pleading — Witnesses— 
Judgment.—Under Sand. & H. Dig. § 2916, permitting a 
busband and wife to testity for the other in regard to 
any business transacted by the one forthe other as 
agent, a husband and wife can both testify in a suit 
commenced by the husband as the agent of the wife.— 
GUNTER V. Eagnest, Ark., 568. W. Rep. 876. 

4, ASsuMPSIT—Work and Labor—Pleading.—A plaint- 
iff in assumpsit to recover an uopaid balance alleged 
, that his assigonor had “performed certain labor for and 
on bebalf of defendant, and furnished to employees of 
defendant, at defendant’s special instance and re- 
quest,” certain board and food. Held, that as defendc- 
ant had not agreed to pay any specific sum, but sim- 
ply to pay the amount of the account whenever ascer- 
tained, the complaint asto labor was insufficient in 
not stating that it was furnished at defendant’s request, 
the clause inthe complaint astothe board not being 
applicable to the clause as to the labor, and Code Civ. 
Proc. §§ 740, 778, providing that pleadings shall be lib- 
erally construed, not requiring the reading into plead- 
ing of an allegation which had been omitted there- 
from.—ConRaD NaT. BANK V. GREAT NORTHERN Rr. 
Co., Mont., 61 Pac. Rep. 1. 


5. ATTACHMENT—Wropngful Attachment—Exemplary 
Damages.—Exemplary damages cannot be recovered 
for the wrongful issue of an attachment, when it was 
not sued out maliciously. Where, in an action for 
damages for wrongful attachment, the evidence shows 
that plaintiff was only damaged to the extent of $4, a 
judgment in his favor for $i6 will be reversed unless 
within 15 days he remits all over $4.—ADKINS V. Lacy, 
Ark., 568. W. Rep. 876. 


6. BAILMENT—Pawnbrokers—Pawning Bailed Prop- 
erty.—Where the owner of a cornet loaned it to a third 
person, who pawned it fora loan of money without 
the owner’s knowledge or consent, such owner is en- 
titled to recover the instrument from the pawnbroker 
without first repaying the loan, since the bailee’s pos- 
session was not such a conclusive indication of owner- 
ship as torelievethe pawnbroker from inquiry as to 
the real ownership or right of disposition.—SkoRka v. 
v. MILLER, Ind., 57 N. E. Rep. 264. 


7. BaNKrRuptTcy—Application for Discharge.—An ap- 
plication for a discharge in bankruptcy, with such 
briefs and pleas as may be made in opposition thereto, 
must be heard and determined by the judge of the 
court of bankruptcy. The decision of the question 
whether or not a discharge shall be granted cannot be 
delegated to a referee. But the application for dis- 
charge may be referred to the referee to ascertain and 
report the facts.—IN RE McDorrFr, U.S. C.C.of App., 
Fifth Circuit, 101 Fed. Rep. 241. 








8. BANKRUPTCY—Assets — Contingent Remainder.— 
Where property is devised by will to trustees with di- 
rections to apply the income for the benefit of a named 
beneficiary during her life, and at her death to divide 
the estate in equal portions among such of the chil- 
dren of the testator as may then be living, and the is- 
sue of deceased’s children, but with no specific devise 
to any child by name, none of the testator’s children 
has any right or interest in the estate, during the life- 
time of the first beneficiary, such as to be devisable or 
alienable under the laws of the State of New York as 
interpreted by its courts; and consequently, if one of 
such heirs is adjudged bankrupt while the life estate is 
still outstanding, he has no estate or interest under the 
willsuch as wiil vest in his trustee in bankruptcy as 
assets of his estate.—IN RE HoaDLky, U.8.D.C.,8. D. 
(N. Y.), 101 Fed. Rep. 233. 


9. BANKRUPTCY—Assets—License.—A license to oc- 
cupy a stallin acity market Is property of the licensee, 
which will pass to bis trustee in bankruptcy; and the 
court of bankruptcy has power to order the bankrupt 
to transfer such license to his trustee, and to make 
such application to the licensing authorities for the 
reissue of the license to the trustee or his vendee as is 
customarily required by tbose authorities.—IN RE 
EmaicH, U.S. D. C., W. D. (Penn.), 101 Fed. Rep. 231. 


10. BANKRUPTCY—Assets—Patents and Patent Rights. 
—A trustee in bankruptcy takes no title to a patent for 
an invention granted to the bankrupt after the date of 
the adjudication in bankruptcy, although the applica- 
tion for such patent was made before the bankruptcy, 
and was pending at the time of such adjudication.—IN 
RE MCDONNBLL, U. 8. D. C., N. D. (lowa), 101 Fed. Rep. 
239. 

11. BANKRUPTCY—Exemptions—Concealment of As- 
sets.—Where the exemption law of the State (Code Ga. 
§ 2830) deciares that a debtor shall forfeit his right to 
the exemption allowed, if he is guilty of willful fraud 
in concealing from his creditors any part of the prop- 
erty of which he is possessed at the time he seeks the 
benefit of the exemption, a bankrupt who does not 
make a full and fair disclosure of ull the property 
owned by him at the time of the filing of his petition 
in bankruptcy is not entitled to haveany exemption 
set apart to him by his trustee in bankruptcy.—IN RE 
WaxXELBAUM, U.S. D.C., N. D. (Ga.), 101 Fed. Rep. 228. 


12. BANKRUPTCY — Insanity of Respondent.—A court 
of bankruptcy will not take jurisdiction of a petition 
in involuntary bankruptcy against a person who, 
prior to the filing of such petition, had been formally 
and duly adjudged insane by a State court of com- 
petent jurisdiction, and for whose person and estate a 
guardian had been appointed by such court.—IN RE 
Fork, U. 8. D.C., N. D. (lowa), 101 Fed. Rep. 244. 


13. BANKRUPTCY—Liens—Taxes.—Where real estate 
of a bankrupt, mortgaged for more than its value, and 
also subject to the lien of taxes assessed thereon (the 
tax lien being made paramount tothatof the mort- 
gage by the laws of the State), is sold to the mortgagee, 
and hisclaim against the bankrupt’s estate for the 
deficiency proved and allowed, the court will not or- 
der the taxes to be paid out of the funds of the estate, 
since such payment would operate to the benefit of 
the mortgagee, in prejudice of the rights of general 
creditors, and since the taxes are,in any event, se- 
cured.—IN RE VEITCH, U.8. D.C, D. (Conn.), 101 Fed. 
Rep. 251. 


14. BANKRUPTCY—Partnersbip and Individual Debts. 
—A creditor of a firm, holding their promissory note 
for money loaned, surrendered the same, and ac- 
cepted in lieu thereot the individual note of a member 
ofthe firm for the same amount; the assumption of 
the debt by that partner being part of the considera- 
tion forthe purchase of an interest in the firm for her 
son-in-law. The latter note was twice renewed, and 
was finally reduced to a judgment against the maker, 
Within four months thereafter the partnership and its 
members became bankrupt. Held,that the debt was 
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that of the individual partner, not of the firm, not- 
withstanding; the fact that the interest on the new note 
had always been paid by the firm, and that, since the 
firm creditors could not come upon the individual as- 
sets of that partner in competition with her individual 
creditors, the former had no standing to object to the 
judgment asa preference under the bankruptcy act, 
or to restrain the creditor from its enforcement.—IN RE 
LEHIGH LUMBER Co., U. 8. D.C., W. D. (Penn.), 10 
Fed. Rep. 216. 

15. BANKRUPTCY—Proof and Allowance of Claims.— 
Bankr. Act 1898, § 57d, providing that claims which 
have been duly proved shall be allowed upon presenta- 
tion to the court, unless objected to, or unless their 
consideration is continued for cause by the court on 
its own motion, intends that, if objection to a claim is 
interposed, or if the court is not satisfied with the 
prima facie case made out by the claimant’s sworn 
statement, the claim shall not be accepted as proved 
until the objection has been disposed of, or until the 
court is convinced of the validity of the claim.—IN RE 
SUMNER, U.S. D. C., E. D. (N. Y.), 101 Fed. Rep. 224. 

16. BANKRUPTCY—Proof and Allowance of Claims.—A 
creditor presenting a claim for proof and allowance 
against the estate of a bankrupt, which is contested by 
the trustee, is not entitled to demind ata trial by 
jury. Proceedings in bankruptcy being of equitable 
cognizance, the seventh amendment to the constitu- 
tion of the United States does not apply thereto, and 
no act of congress at present in force authorizes trial 
by jury in such cases.—IN RE CHRISTENSEN, U.S. D. C., 
N. D. (lowa), 101 Fed. Rep. 243. 

17. BANKRUPTCY—Provable Debt3—Breach of Con- 
tract of Employment.—Where a person employed by a 
mercantile firm for a year ona fixed salary is dis- 
charged, without fault on his part, by a trustee to 
whom the employers had madea trust deed for the 
benefit of their creditors, on their becoming insolvent, 
before the expiration of the year, such employee has 
an immediate right of action againstthe employers 
for the breach of contract, the measure of damages be- 
ing the amount he would have received under the con- 
tract forthe remainder of the year, less such amount 
as he will be able to earn during that time from other 
sources; and, upon the bankruptcy of the employers, 
his claim for such damages becomesa debt which, 
after liquidation, may be proved and allowed against 
the estate in bankruptcy.—IN RE SILVERMAN, U.S. D. 
C., W. D. (Mo.), 101 Fed. Rep. 219. 

18. BILLS AND NoTES—Bona Fide Holders.—Where 
the payee of a note taken under circumstances which 
would defeat an action thereon by him transfers it to 
a bona fide holder, and he subsequently retransfers it 
to the original holder, the latter has no greater rights 
than he had originally, and cannot maintain an action 
‘thereon.—Hoyeg V. KavasuHiaN, R.I., 46 Atl. Rep. 271. 

19. BILLS AND NotTEes—Indorsers—Demand and No- 
tice.—Judgment against indorsers of a negotiable note 
cannot be sustained on special findings showing no 
demand on the maker for payment, and notice to the 
indorsers of non-payment, and no waiver thereof.—La 
FOLLETTE CoaL & Iron CO. V. WHITING FOUNDRY 
EQUIPMENT Co., Ind., 57 N. E. Rep. 255. 

20. BILLS AND NotTEs — Non-Negotiable Notes—In- 
dorsement. — Plaintiff and defendant, as partners, 
guarantied payment of non-negotiable notes to which 
they were strangers; indorsing one in blank, and an- 
other for value received. At maturity the maker failed 
to pay, and, the partnership being dissolved, plaintiff 
paid the notes. In an action to recover defendant's 
proportionate amount, the answer alleged that, on 
dissolution of the firm, plaintiff had agreed to pay the 
‘“‘indebtedness” of the firm. Held, that the indorse- 
ment of the firm were original engagements, binding 
the signers unconditionally to pay the notes, and 
within the indebtedness assumed by plaintiff.—Woopy 
v. Haworth, Ind., 57 N. E. Rep. 272. 

21. CARRIERS OF GooDs—Biil of Lading—Liability Be- 
yond Terminus of Line.—The receipt clause ina bill 





of lading, naming F as the destination of the stock to 
be shipped—a point beyond the terminus of the car- 
rier’s line, does not impose on it the liability of a car- 
rier beyond such terminus, and hence does not con- 
flict with the subsequent express stipulation that its 
liability as carrier shall cease at its freight station in 
P, the terminus of its line, or with the provision that, 
when necessary to transport the stock to point of des- 
tination over the line of any other carrier, delivery to 
such carrier may be made, and the original carrier 
shall not be liable for the negligence of such other 
carrier.—K®&LLER V. BALTIMORE & O. R. CO., Penn., 46 
Atl. Rep. 261. 


22. CHATTEL MORTGAGES—Crops—Delivery to Mort- 
gagee.— Where wheat was delivered to a chattel mort- 
gagee, sufficient to satisfy his claim under the mort- 
gage, but no application of the proceeds was made 
until afterthe mortgagor bad sold certain of the wheat 
to defendant, who had no knowledge that the mort- 
gagee also had aclaim against the mortgagor for ad- 
vances, the mortgagee was not thereafter entitled to 
apply the proceeds of the wheat delivered to him on 
the advances, and then sue the defendant for the 
wheat delivered to him.—NIXON V. COLVERT, Ind., 57 
N.E. Rep. 234. 


23. COLLATERAL INH BRITANCE—Bequests to Cherities.— 
Under the.statute relating to the collateral inheritance 
tax, and providing that all estates of every kind, of a 
person dying seised thereof, domiciled within or with- 
out the State, passing either by w 1! or under the intes- 
tate law, other than to certain heirs and lineal descen- 
dants, shall be subject to tax, all property is subject, 
though part of it is bequeathed to charities.—IN RE 
FINNEN’S ESTATE, Penn., 46 Atl. Rep. 269. 


24. CONSTITUTIONAL Law — Eminent Domain—Agri- 
cultural Lands.—Const. 1894, art. 1,§ 7, authorizing the 
passage of general laws permitting owners or occu- 
pants of agricultural lands to construct certain ditches 
on the lands of others under proper restrictions, and 
on payment of just compensation, is in violation of 
the federal constitution (Const. U. 8. Amend. art. 14), 
as depriving a person of property without due process 
of law, in that it authorizes a citizen to take property 
by the exercise jof the right of eminent domain prima- 
rily for his own benefit, not sanctioned as a public use, 
either by long acquiescence or by judicial or legisla- 
tive precedent.—IN RB TUTHILL, N. Y.,57N. E. Rep. 
303. 


25. CONTRACTS — Construction and Operation. — 
Where a contract to be wholly performed within a 
year between plaintiff and defendant, by which the 
former agrees to make application as defendant's as- 
signor for patents for certain new and useful im- 
provements in hat pouncing and finishing machines, 
the words ‘‘new and useful improvements” must be 
construed to mean only those thep actually embodied 
in the machines, and those then existing ia the mind 
of the plaintiff.—ADAMs v. TORNER, Conn., 46 Atl. Rep. 
267. 


26. CORPORATIONS—Action by Stockholder.—There is 
no necessity for the appointment of a special receiver 
to institute actions to recover from the officers and 
directors of a corporation, who hold a majority of its 
stock, property of the corporation, which a stock- 
holder charges them with having illegally diverted 
and appropriated to themselves as salaries. The in- 
dividual shareholder may himself bring such actions, 
by making the corporations, and the directors against 
whom relief is sought, parties.—MaRCUSE Vv. GULLETT 
Gin MFG. Co., La., 27 South. Rep. 846. 


27. CORPORATIONS — Charter—Capital Stock.—An in- 
formality in the vote taken to reduce the capital stock 
of a railroad corporation as authorized by Acts 1895, p. 
19, did not affect the company’s corporate existence. 
—Brown Vv. WYANDOTTE & S. E. Ry. Oo., Ark., 568. W. 
Rep. 862. 

28. CORPORATIONS — Stockholders’ Liability—Trans- 
ter of Stock.—Where the holder of stock in a corpora- 
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tion bas transferred his stock in good faith to one who, 
at the time of subjecting the stockholder's liability to 
the payment of the debts of the corporation, is insolv- 
ent, the liability of such assignor of stock may, subject 
tothe rule established in Harpold v. Stobart, 21 N. E. 
Rep. 637, 46 Ohio St. 897, be subjected to the payment 
of debts which accrued while he held the stock, in 
case a sufficient fund Is not raised by assessment upon 
solvent stockholders to satisfy all creditors.—WICK 
NaT. BANK V. UNION NaT. Bank, Ohio, 57 N. E. Rep. 
320 

29. CouNTIERS—Al!llowance of Claims—Powers of Fiscal 
Court.—The fiscal court being a court of limited pow- 
ers, and having no jurisdiction to appropriate county 
funds except as it is authorized by law to do so, an or- 
der making an allowance to the county clerk for serv- 
ices for which the statute fixed no compensation was 
void, and neither the clerk nor his assignee acquired 
any rights thereunder.—MORGANTOWN DEPOSIT BANK 
Vv. JOHNSON, Ky., 56 &. W. Rep. 825. 

30. ORIMINAL EVIDENCE—Assault—Res Gestx.—In a 
prosecution for assault with intent to murder, evidence 
of an assault on the mother of prosecutrix, contempo- 
raneous with previous assaults on prosecutrix, is ad- 
missible as a part of the res geste, to illustrate his ani- 
mus, motive, and malice in making such prior assaults 
on prosecutrix.—HaMILTON V. STATE, Tex., 56 S. W. 
Rep. 926. 

81. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—To render a statement a dying declaration, vo 
precise form of words is necessary to show that decla- 
rant was under belief of speedily impending death, and 
the fact that statements to this effect were made, in 
the first instance, subsequentto making the declara- 
tion, does not take away its probative force.—WINFREY 
v. StaTE, Tex., 568. W. Rep. 919. 

82. CRIMINAL Law — False Pretenses—Indictment — 
Sufficiency.—Under Rev. St. 1889, § 3564, providing that 
any person, who, with intent to cheat and defraud, at- 
tempts to obtain from another any valuable by trick 
or deception or false statements, shall be deemed 
guilty of misdemeanor, an indictment was sufficient 
which charged that defendant on acertain day, with 
intent to defraud, falsely represented that a signature 
to a certain note was the signature of a certain person, 
by means of which false pretense he attempted to ob- 
tain money, since the intent to defraud and the at- 
tempt to obtain the’property, which form the constitu- 
ent elements of the crime, were charged, and the 
facts were sufficient to inform defendant and the court 
ofthe nature of the crime charged.—STATE Vv. WooD- 
WARD, Mo., 56S. W. Rep. 880. 

83. CRIMINAL Law—Homicide.—Where, after a quar- 
rel, in which deceased and B compelled defendant to 
surrender money he had won from them at gambling, 
he went away and armed himself with a gun, and then 
sought out deceased and brought on a second quarrel, 
in which he shot him, it justifies a conviction of mur- 
der in the second degree.—STATE Vv. HARGROVES, Tenn., 
56S. W. Rep. 859. 

84. CRIMINAL Law — Homicide—Indictment.—An as- 
sault being a necessary ingredient of the crime of 
murder wherein a battery occurs, an indictment is 
fatally defective which fails to set forth the name of 
the person upon whom the assault was made.—STaTE 
v. Mgeapows, Mo., 565. W. Rep. 878. 

35. CRIMINAL Law — Homicide — Indictment. — The 
omission of the word ‘‘unlawful” in an indictment for 
murder in this territory is not a fatal:defect where the 
indictment, as in this case, clearly and distinctly al- 
leges the facts showing a murder by the unlawful kill- 
ing of a human being with malice aforethought. Itis 
not necessary to use the very words of the statute de- 
fining the offense, it is sufficient ifthose used convey 
the same meaning.—Rviz v. TERRITORY, N. M., 61 Pac. 
Rep. 126. 

36. CRIMINAL Law—Larceny—Possession.—The charge 
to the effect that the presumption ordinarily arising 
1rom the recent possession of goods alleged to have 





been stolen was not applicable to this case did not in- 
jure the accused, but was] to his advantage; the 
charges as to reasonable doubt and the effect of cir- 
cumstantial evidence were full and fair to the accused; 
and there was sufficient evidence to warrant the ver- 
dict.—JOSEPH V. STATE, Ga., 36S. E. Rep. 61. 


37. CRIMINAL LAW—Larceny from Dwelling.—Under 
Rev. St. 1859, § 3537, making it grand larceny to steal 
from a dwelling house, without regard to the value of 
the property stolen, it is not necessary, for a convic- 
tion of larceny from a dwelling, to prove the value of 
the property.—STaTE Vv. WEBER, Mo., 56 8S. W. Rep. 
893. 


38. CRIMINAL LAW — Murder—Negligence.—One who 
intentionally and recklessly discharges a gun at an- 
other, and death results therefrom, orin like manner 
fires a gun under such circumstances that an act of 
that character would paturally tend to destroy human 
life, would be guilty of murder.—AUSTIN V. STATE, 
Ga., 368. E. Rep. 32. 


89. CRIMINAL L'BEL—Sufficiency of Affidavit and In- 
formation.—An information and affidavit which 
charged the publication cof languege not libelous per 
se, and stated that it was published concerning the 
prosecutrix, and that the defendant intended to 
charge that the prosecutrix was a lewd woman, and 
that the lauguage was so understood by the public, is 
not sufficient to sustain acharge of criminal libel, as 
the facts showing the defamatory sense in which the 
language was used, to whom it referred, and to whom 
it was directed, should have been stated.—KELLEY v. 
StTaTK, Ind., 57 N. E. Rep. 357. 


40, DekED—Cancellation.—An absolute deed of con- 
veyance will not, atthe instance of the grantor, be 
canceled merely because of a breach by the grantee of 
a@ promise made by him, in consideration of which 
the deed was executed.—BRAND v. POWER, Ga., 36 
8. E. Rep. 53. 


41. DegED—Grant of Oils and Minerals—Construc- 
tion.—The owner of land granted to another 
the oil, gas, and other minerals underlying 
the land, on condition that the grantor 
should have a certain share of the oil, gas and 
minerals so mined. The grant provided that, if no 
well was completed by the grantee within 90 days from 
and after the date of the grant,the same should be 
null and void, unless the grantee should pay the 
grantor a certain rental foreach year the completion 
of the well was delayed. It was further stipulated 
that the grantee should have the privilege of surrend- 
ering the lease at any time by paying the rental on the 
land to the time of surrender. Held, since it was op- 
tional with the grantee as to whether or not anything 
should ever be done by him, and as no well was made, 
there was no obligation to pay any rent, or to make 
compensation for oil or gas.—BRooKs V. KUNKLE, 
Ind., 57 N. E. Rep. 260. 


42. Divorce—Forcign Divorce—Domicile of Plaintiff. 
Under Comp. Laws Dak. § 2578 (Laws S. D. 1890, ch, 105, 
§ 1), requiring a plaintiff in a divorce suit to have been 
a resident of the territory 90 days before the com. 
mencement of the action, the residence of a citizen of 
another State in the territory for such time forthe 
sole purpose of obtaining a divorce will not sustaina 
divorce granted in a suit instituted by him, when at- 
tacked by his wife inthe State of his domicile.—An- 
DREWS V. ANDREWS, Mass., 57 N. E. Rep. 333. 


43. DIVORCE — Marriage Relation—Dissolution.—No 
legal righttoa divorce vests ina married person, 
since the married relation is a status fixed by law, 
which cannot be impaired by collusion or negligence, 
and can only be dissolved by the consent of the State, 
for causes deemed to make probable the better service 
of the interests of society thereby.—ALLEN V. ALLEN, 
Conn., 46 Atl. Rep. 242. 


44, EJECTMENT — Adverse Possession — Estoppel.— 
Where land to which plaintiff had record title at the 
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time of suit brought to recover it had been held by 
defendant and his grantor adversely for seven years, 
during which plaintiff bad received his deed from the 
owner, who was a married woman, such adverse pos- 
session did not bar plaintiff s title, since the statute of 
limitations did not run against his grantor during 
disability.—COOPER v. NEwrTon, Ark., 66 8S. W. Rep. 
867. 


45. EQUITABLE LIEN.—Act Ga. Feb. 17, 1873, author- 
ized and required the Eagle & Phenix Manufacturing 
Company to pledge its entire capital stock and prop 
erty forthe payment of depositors in a savings de- 
partment authorized to be established. The directors 
under authority of a stockholders’ resolution, de- 
clared the entire property of the company pledged for 
the payment of such depositors. Held that such ac- 
tion of the stockholders and directors constituted an 
equitable lien upon such property in favor of deposit- 
ors, or those who became depositors, in such savings 
department, though no particular person was named, 
enforceable against the company and others with 
notice.—N&WTON et al. v. EAGLE & PHENIX MANUFACT- 
URING Co., U.S.C. C., W. D. (Ga.), 101 Fed. Rep. 149. 


46. FRAUDS, STATUTK OF—Memorandum.—A memo- 
randum of sale by C &Co., acting as selling agents 
of M 8 Co.,to JH S& Son, sufficiently describes 
the purchaser and seller, under 3 Burns’ Rev. 8t. Iod. 
1894, § 6635, providing that no contract for the sale of 
any goods over $50 in value shall be valid unless some 
note or memorandum is made and signed by the party 
to be charged thereby, or by some person thereunto 
by him lawfully autborized.—AMERICAN IRON & STEEL 
MFG. Co. v. MIDLAND STEEL Co., U.8.C.C., D. (Ind.), 
100 Fed. Rep. 200. 


47. FRAUDULENT CONVEYANCES — Insolvency— 
Grantee’s Notice.— Where an insolvent debtor covey ed 
all his property to his sons who took the conveyance 
with knowledge of his financial condition, and with- 
out parting with anything of value at the time, they 
were chargeable with sufficient notice to put them on 
inquiry, and hence became participants in the fraud.— 
REED v. LONEY, Wash., 61 Pac. Rep. 41. 


48. FRAUDULENT CONVEYANCES — Preferences by 
Debtor.—In the absence of any law rendering prefer- 
ences illegal, the organization by a debtor, with oth- 
ers, of a corporation, and his transfer of property to 
such corporation in consideration of stock therein 
issued to him, which he transfers to certain of his 
creditors, does not constitute a fraudulent conveyance 
of the property which can be set aside at suit of other 
general creditors.—FISCHER V. CAMPBELL, U.S.C. C. 
of App., Fifth Circuit, 101 Fed. Rep. 156. 


49. HOMESTEAD—Undivided Interest in Realty.—A 
homestead in an undivided interest in certain lands 
cannot be laid offto the widow and children of the 
deceased owner.—ADCOCK V. ADCOCK, Tenn., 568. W. 
Rep. 844. 


50. HUSBAND AND WiFe—Community Property—Con- 
veyance.—A deed from a husband tothe wife, though 
absolute on Its face, and reciting as a consideration a 
sum named out of the “separate means” of the wife, 
may be shown by parol evidence to have been in fact 
without consideration, and not intended asa gift, nor 
to vest in the wife a separate estate, and that the in- 
sertion of the clause reciting the consideration named 
was without the knowledge of the grantor.—Kaun V. 
Kaun, Tex., 568. W. Rep. 946. 


51. HUSBAND AND WIFE—Estatejby Entireties.—Where 
defendants husband and wife, and tenants by entireties 
of certain real estate, execute deeds to a third person, 
who reconveys to the husband alone, such deeds 
being without consideration, and only for the purpose 
of vesting title in the husband singly, and the hus- 
band then mortgages the property to secure his indi 
vidual debt, such mortgage is voidable both by hus- 
band and wife, since it would beso voidable if made 
by both without the intervening conveyances, and 





what cannot be done directly cannot be done by indi- 
rection.—ABICHT V. SEARLS, Ind., 57 N. E. Rep. 246. 

52. HUSBAND AND WIFS —Wife’s Separate Property.— 
When a husband receives property of his wife, and 
with her knowledge and consent deals with it as his 
own, without any express promise to. repay, the pre- 
sumption is that it was not a gift, but that he took the 
property as trustee for her.—Kin@ Vv. Kine, Ind., 57 
N.E. Rep. 276. ; 


58. IsgorcTIon—Sale of Personal Property for 
Taxes.—An action for injunction will lieto restraina 
county treasurer from removing anJ selling for delin- 
quent taxes counters and shelving which have been 
purchased by plaintiff from the tax delinquent for 
value, without notice of any lien for taxes thereon, 
and affixed to plaintiff's building, and which it is al- 
leged cannot be removed without destroying plaintiff's 
business and causing him great and irreparable 
damage, which cannot be compensated or estimated 
in money.— PHELAN Vv. SMITH, Wash., 61 Pac. Rep. 31. 


54. IsJUNCTION—Supersedeas.—A court rendering a 
decree granting an injunction bas the power, if the 
purpose of justice require it, to order a continuanceof 
the status quo until a decision shall be made by the 
appellate cuurt, or until that court shall order the con- 
trary, and the power should always be exercised when 
any irremediable injury may result from the effect of 
the decree as rendered. Hovey v. McDonald, 3 Sup. 
Ct. 136, 109 U. 8. 161, 27 L. Ed. 888; Leonard v. Land Co., 
6 Sup. Ct. 127,115 U. 8. 468, 29 L. Ed. 445.—INTERSTATE 
COMMERCE COMMISSION v. L. & N. R. R. Co., U.S. 
C. U., 8. D. (Ala.), 101 Fed. Rep. 146. 


55. INsTRUCTIONS—Appeal.—Where the instructions, 
considered as a whole, state the law fully and fairly, 
it is not reversible error that one cf them, correct as 
far as it goes, wakes an incomplete statement of the 
law.—MaxXoOn V. CLARK, [nd., 57 N. E. Rep. 260. 


56. INSURANCE— Fraud of Iosured—Recovery.—Where 
a fire policy for an entire premium, covering a house 
and the furniture therein under separate valuations, 
provided that the entire policy should be void if the 
insured concealed or misrepresented any material 
fact concerning the insurance, whether before or after 
the loss, and insured inthe agreed statement of facts 
admits fraud in the proof of loss as tothe furniture, 
po recovery could be had for loss of the house; the 
contract not being severable.—HOME IN8. Co. Vv. Con- 
NALLY, Tenn., 56 S. W. Rep. 828. 


57. JUDGMENTS — Enjoining Execution.—Where a 
court of equity had jurisdiction to intervene by a de- 
cree enjoining an execution issued on a judgment ren-* 
dered against a party by fraud, accident, or mistake, 
without default on his part, it was not deprived of 
such jurisdiction by the fact that such party hada 
remedy for the wrong by writ of error coram nobis.— 
WILLIAMS V. PILE, Tenn., 568. W. Rep. 833. 


58. JUDGMENTS—Personal Liability of Trustee.— 
Where, in an action to recover goods held by defend- 
ant as trustee for the benefit of creditors, it was ad- 
judgedj{that plaintiffs recover of the defendant M, 
‘as trustee,” the costs incurred by them, plaintiffs are 
entitled to execution for costs against the property of 
M;the judgment not being limited by the use of the 
words ‘‘as trustee.’’—Sass Vv. HIRSCHFELD, Tex., 56 
8S. W. Rep. 941. 


59. LANDLORD AND TENAN:—Lease — Expiration— 
Holding Over.—Where plaintiff's lease of hotel rooms 
provided that the landlord might enter peaceably and 
take possession for non-payment of rent, and plaintiff 
held over after the expiration of the lease under an 
oral agreement, and thereafter paid rent atthe rate 
stipulated In the lease, such holding was under the 
terms of the lease.—FaxoOn v. JONES, Mass.,57N. E. 
Rep. 360. 


60. LANDLORD AND TENANT—Liability for Injuries to 
Third Persons.—A landlord is not liable for injuries re- 
ceived by @ third person from a falling stone froma 
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house occupied by his tenants under a five-year lease, 
three years after the letting, wherethe tenants cov- 
enant to keep the building in repair.—MONROE V. CarR- 
LISLE, Mass.,57N. E. Rep. 332. 

61. LANDLORD AND T&NANT—Right to Renew—Assign- 
ment.—Where a lease provides that the tenant shall 
have the right of renewal, such right muy be assigned. 
—MCCLINTOCK V. JOYNER, Mias., 27 South. Rep. 837. 

62. Lirgs INsuURANCE—Purchase of Policy by Company 
—Premium.—An insurance company, under contract 
to pay plaintiff, as its agent, certain commissions on 
premiums paid and received by it, on insurance writ- 
ten by him, after the issuance of a policy, and accept- 
ing a portion of the first annual premium, aod having 
in its possession non due paper for the balance of such 
premium, may not, for a consideration and by the sur- 
render of such notes, purchase the surrender of such 
policy so as to defeat plaintiff's right to commission, 
without proof of fraud in procuring the issuance of 
the policy or an express waiver by plaintiff.—REED V. 
Usion Cent, Lifg Ins. Co. OF CINCINNATI, Utah, 61 
Pac. Rep. 21. 

63. ManDamMus—Insignia of Office—State Officer.—One 
who possesses prima facie title to an office may compel 
delivery to himself of the books, papers, seal, and 
other property, Insignia, and paraphernalia of such 
office, by a proceeding in mandamus; and the question 
of the actual or ultimate title to the office may not be 
raised in such proceeding, but must be reserved for an 
appropriate proceeding brought directly for the pur- 
pose.—ELDODT V. VaUGHN, N. Mex., 61 Pac. Rep. 105. 

64. MARRIAGE—Breach of Marriage Promise—Vualidity. 
—A contract of marriage, to be consummated on the 
death of the divorced wife of a party thereto, is 
broken by the marriage of such party to another 
woman, although the divorced wife is still living, and 
he might be able to marry the plaintiff at her death.— 
Bown V. ODILL, Tenn., 568. W. Rep. 810. 

65. MECHANICS’ LigNS—Mining Plant—Machinery.— 
[tluminating oil, mica grease, lubricating oil, and gas- 
oline for fuel used in a mining plant did not enhance 
the value nor become part of the machinery, and 
hence were not lienable, within Code Civ. Proc. § 2130, 
providing that every person furnishing material for 
any machinery, fixture, or building shall bave a lien 
therefor.—APPKEAL OF CONTINENTAL OIL Co., Mont., 60 
Pac. Rep. 8. 

66. MorTGaAGES—Action to Recover Possession.—A 
mortgegee in a chattel mortgage which provides that 
he shall be entitled to possession after default may, 
after default, maintain replevin to obtain possession 
of the chattels, though he does not seek to foreclose 
the mortgage in such action, notwithstanding Code 
Civ. Proc. § 726, which provides that there can be but 
one action for the recovery of a debt, orthe enforce- 
ment of any right secured by mortgage on personal 
property.—HakPER V. GORDON, Cal., 61 Pac. Rep. &. 

67. MORTGAGE—Collateral Guaranty.—By the terms 
of a loan to a corporation, plaintiffs took as security a 
second mortgage, which was not to bs recorded; and, 
in consideration of the note and mortgage, defend- 
ants guarantied payment atthe times and according 
to the terms expressed inthe note and mortgage, and 
further pledged 1,500 shares of the capital stock of the 
company procuring the loan. Held, tbat the guaranty 
was not one with a condition precedent to the enforce- 
ment of defendants’ liability that the mortgage be 
foreclosed, but was absolute and unconditional, under 
Civ. Code, § 2866, providing thata guaranty is to be 
deemed unconditional unless its terms import some 
condition precedent to the liability of the guarantor.— 
PIBRCE V. MERRILL, Cal., 61 Pac. Rep. 64. 

68. MORTGAGE — Equitable Mortgage—Limitations.— 
Where a deed absolute on its face was given as a mort- 
gage, the grantee cannot maintain a suit to declare it a 
mortgage, and set up limitations as a bar to the debt, 
as limitations do not comme ce to run pntil the enter- 
ing of a decree converting the deed into a mortgage.— 
Paris v. Poss, Tenn., 568. W. Rep. 835. 





69. MorTGaGes—Foreclosure — Purchase by Mort- 
gagee.—Where a mortgugee sells mortgaged land on 
foreclosure under the power of sale in the mortgage, 
and himself becomes the real purchaser thereof, 
through the intervention of a third person, the mort- 
gagor may dis:firm the sale and have a new sale 
ordered .—AUSTIN V. STAWART, N. Car., 368. E. Rep. 37. 

70. MorTGAGE—Subrogation—Payment and Satisfac- 
tion of Mortgage.—One who loans money to a mort- 
gagor for the express purpose of paying the mortgage 
debt, and who bimself makes such payment, is nota 
volunteer; and although he has the mortgage satisfied 
of record, taking a new one onthe same property, he 
is entitled to be subrogate’ to the lien of the prior 
mortgage, as against one who acquired an interest in 
the property before its release, and subject thereto, of 
which fact the second mortgagee had neither actual 
nor constructive notice.—RACHAL v. SMITH, U.S8. C. 
C. of App., Fifth Circuit, 101 Fed. Rep. 159. 


71. MONICIPAL CORPORATIONS—Bridges—Duty to Re- 
pair.—When the corporate limits of acity are so ex- 
tended as to embrace therein a portion of a public 
highway, and a bridge over a stream crossing the 
same, the municipal authorities at once acquire the 
right to exercise jurisdiction over the bridge, and are 
chargeable with the duty of keeping it in repair after 
the county authorities have expressly relinquished 
such jurisdiction, which they may do with or without 
the assent of the municipal authorities.—COMMISSION- 
ERS OF ROADS AND REVENUES OF POLK CO. Vv. MaYOR, 
BIC., OF CEDARTOWN, Ga., 36S. E. Rep. 50. 


72. MONICIPAL CORPORATIONS — Excavations—Negli- 
gence—Independent Contractor.—Where an excava- 
tion in an alley was made in conformity with the 
specifications under which the work was let, the in- 
jury resulting therefrom was the proximate and nec- 
essary result of the work contracted for, and there- 
fore the city is liable, though it may have employed 
an independent contractor to do the work.—CITY OF 
LOUISVILLE Vv. SHANAHAN, Ky., 56S. W. Rep. 808. 


73. MONICIPAL CORPORATIONS — Improvements—Col- 
lateral Attack.—Where a contractor hired certain 
members of the city council at high wages to superin- 
tend the building of a scwer, and through the infiu- 
ence thereby obtained over the council secured the ac- 
ceptance of the work, which was not done according 
to the contract, such action was sufficient to subject 
the acceptance of the work toa collateral attack for 
fraud by a property owner resisting an assessment for 
the jmprovement.—GREEN V. SHANKLIN, Ind., 57 N. E. 
Rep. 269. 


74. MUNICIPAL CORPORATIONS — Water Courses—City 
Streets.—Where necessary changes were made in the 
surface and grade ofacity’s highways, whereby sur- 
face water was caused to flow onto a dooryard with 
out definite channel in times of heavy rainfall, no re- 
covery can be had from the city for damages resulting 
therefrom in an action based onthe provisoof Gen. St. 
§ 2683, prohibiting making or clearing of a water course 
or place for draining off water from the bighway into 
any dooryard, though such highway might have been 
so graded as to prevent such flow.—Downs V. CITY OF 
ANSONIA, Conn., 46 Atl. Rep. 243. 


75. NATIONAL BankKs—Insolvency—Liability to De- 
positor.—The fact that certificates of deposit issued 
by a national bank to a State treasurer in his official 
capacity, for money ofthe State deposited, were sur- 
rendered by his successor in office, who had the 
amount credited in his general account as treasurer, 
cannot affect the liability of the bank to the State for 
the money actually deposited, and which was never 
repaid, nor does it justify its receiver in contesting 
the claim of the State or its treasurer therefor, where 
there isno defense to such claim on its merits.—Mc- 
DONALD V. STATE OF NEBRASKA, U. S.C. OU. of App., 
Eighth Circuit, 101 Fed. Rep. 171. 


76. NATIONAL BaNKS—Usury.—Under Rev. St. U.S. § 
6198, providing that, where a national bank knowingly 
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charges a greater rate of interest than is permitted by 
the laws of the State where it is located, the person 
paying it may, within two years from the transaction, 
recover back twice the amount of such interest, in an 
action in the nature of debt, such an action cannot be 
maintained where plaintiff does not allege or prove 
that he was paid or tendered the principal sum due.— 
HASELTINE V. CENTRAL NaT. BANK. Mo., 56 8S. W. Rep. 
895. 


77. NEGLIGENCE — Boller Explosion — Evidence.— 
Where the evidence of the owner ofa building, in- 
jured by a steam boiler explosion ina hotel adjacent 
thereto, failed to show that the boiler was not prop- 
erly constructed and out of good materials, or that de- 
fendants were negligent in its use and maintenance, 
the fact ef the explosion raised no presumption of 
negligeuce, and hence the granting of a nonsuit was 
proper.—BIsHOP V. Brown, Colo., 61 Pac. Rep. 50. 

78. NEW TriaL—Negligence of Attorneys.—The neg- 
lect of attorneys of record to pursue and follow up the 
cases pending in courts of record wherein they appear 
of record as attorneys in certain cases, by reason of 
which neglect default judgment is rendéred against 
one oftheir clients, is not a ground for a new triak— 
LIVERPOOL &L. &G. Ins. Cu. V. PERRIN, N. Mex., 61 
Pac. Rep. 124. 

79. PARTNERSHIP—Continuance after Death of Part- 
ner.—Insolvency of a partner, unknown to the others, 
at the time a partnership is formed, the agreement 
providing for continuance of the firm for a certain 
number of years though a partner dies, is not a fraud 
on his creditors,s0 as to authorize a forced dissolu- 
tion on his death.—BrREwW Vv. HastTInGs, Penn., 46 Atl. 
Rep. 257. 

60. PARTNERSHIP — Joint-Stock Company.—A company 
organ!zed for the purpose of building a house for and 
maintaining a school was not a corporation, but a 
partnership, and subject tothe rules governing com- 
mercial partnerships, though the stock was divided 
into shares, and each member was to have one vote 
for each share be owned; it being provided that the 
officers of the company shall be ‘‘the trustees of said 
institution.—SEBAS8TIAN V. BOONEVILLE ACADEMY Co., 
Ky., 568. W. Rep. 810. 

81. PLBaDING—Parties — Persons Entitled to Sue.— 
The purchaser of railroad property at foreclosure sale, 
who acts, in making the purchase, for other parties, 
to whom he at once transfers the title, cannot thereaf- 
ter maintain a petition to require the receiver of the 
property during the foreclosure proceedings to pay 
taxes assessed thereon during the receivership; hay- 
ing no interest, personal or fiduciary, in the question 
which he seeks to litigate.—BOYLE V. FARMERS’ LOAN 
& Taust Co., U. 8. C. C. of App., Fifth Circuit, 101 Fed. 
Rep. 184. 

82. PLepGs—Rights of Pledgee—Larceny.—Where, by 
special contract, a chattel is pledged by one as secur- 
ity for his debt, the pledgee hasa special property in 
the thing pledged; and when the pledgor takes the 
property from the pledgee’s control and possession 
with a fraudulent intent of depriving the pledgee of 
the security, he may be convicted of larceny under a 
charge of stealing property belonging to the pledgee. 
—HEnrY V. STATE, Ga., 368. E. Rep. 55. 

83. RAILROAD Company—Oonstruction in Street—Ac- 
tion for Damages.—The rule that an action for dam- 
ages naturally resulting from the proper operation of 
a railroad inthe streets of a city is barred after five 
years from the time the action might first have been 
instituted, does not apply where the coustruction of 
the road in the street was not authorized by legisla- 
tive and wunicipal authority.—KLOSTERMAN vy. CHES- 
APBAKE & O. RY. Co., Ky., 56 8. W. Rep. 820. 

&4. RarILRoaD ComPpanNy—Contributory Negligence.— 
No recovery can be bad for the killing of a person by a 
train running through an incorporated town at an il- 
legal rate of speed, when the neglig ot a d 
contributed to his death.—COLLINS V. ILLINOIS CENT. R. 
Co., Miss., 27 South. Rep. 837. 








85. RaILRoaD OCOMPANY—Killing Animalse—Lessor’s 
Negligence.—Under Sand. & H. Dig. §§ 6821, 6838, giving 
one railroad company the privilege of leasing its road 
and equipment to another company, where the defend- 
ant company had made such a léase, and the road was 
under the control and operation of the lessee when 
the plaintiff's animal was killed, the lessor was not 
responsible for the damage sustained.—LITTLE ROCK & 
Fr. 8. Ry. Co. Vv. DANIELS, Ark., 568. W. Rep. 874. 

86. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—Where plaintiff's intestate, running disgon- 
ally across the street to the corner where defendant’s 
street car stopped to take on passengers, and waiving 
her bandkerchief to the motorman of an approaching 
ear, as a signal to stop, crossed one of defendant's 
tracks, and in attempting to cross the second was 
struck by the car and killed, she was guilty of con- 
tributory negligence as a matter of law, in attempting 
to cross the track in front of the car, which she knew 
was coming.—GRIFFITH V. DENVER CONSOL. TRAMWAY 
Co., Colo., 61 Pac. Rep. 46. 

87. RAILROAD COMPANY—Street Railways — Employ- 
ment of Physician.—Where plaintiff was injured in an 
accident on a street railway, and had brought suit for 
the injury, and the company sent a doctor to examine 
him, and he directed plaintiff, who claimed he could 
not stand on his left leg, to try and stand on it, and In 
the effort to do so plaintiff fell, from the effect of 
which he became subject to hysterical trouble, the 
company was not liable for the injury occasioned 
thereby, since the physician in making the examina- 
tion was an independent contractor, distinctly free 
from the control or direction of his employer.—PBaRL 
v. West END ST. Ry. Co., Mass., 57 N. E. Rep. 839. 


88. RECEIVERS—Appointment.—Foreign receivers to 
sue in the State should obtain leave of the court, but 
the better rule isto have local receivers appolnted.— 
PERSON V. LBaRY, N. Car., 36 8, E. Rep. 85. F 

89. RECEIVER IN STATE CoOURT—Jurisdiction over 
Property.—Where a receiver has been appointed by a 
State court, or property has been transferred by oper- 
ation of law, such receiver has no extraterritorial 
jurisdiction over property, except that which is found 
within the territorial limits of the State wherein he 
was appointed, and such transfers have no force upon 
property outside of the State were they are made.— 
THUM V. PINGREE, Utah, 61 Pac. Rep. 18. 


90. REMOVAL OF CaUsBs—Time for Filing Applica- 
tion.—Where, by reason of an amendment of the com- 
plaint in a State court, a defendant becomes entitied 
to remove a cause not before removable, he is entitied 
to a reasonable time after such amendment within 
which to file his petition and bond for removal; and, 
where the statute fixes no time within which he is re- 
quired to answer or plead to the amended complaint, 
the time prescribed therefor by a rule of court will, by 
analcgy, be taken as the time within which he must 
file his application for removal, unless it appears that 
such time is unreasonably short.—ENDBRS V. Laks 
Reig & W. RK. Co., U. 8.0. C., D. (Ind.), 101 Fed. Rep. 
202. 

91. SPECIFIC PERFORMANOE—Sale of Chattels.—Sale 
of license for the unexpired portion of the year, and 
of the lease and fixtures of a barroom, will not be spe- 
cifically enforced after expiration of the time which 
the license covers.—MBEHAN V. OwWsNs, Penn., 46 Atl. 
Rep. 268. 

92. StaTE—Capture of Escaped Felon—Reward.—Un- 
der Ann. Code, § 4248, providing that any person hav. 
ing a claim against the State may sue it thereon, after 
demand made of the auditor of public accounts, and 
his refusal to issue a waraant therefor, suit cannot be 
maintained against the State to recover a reward of- 
fered by him for the apprehension and conviction of a 
felon; the auditor having no power to audit such 
claim, and the refusal of the governor to direct him to 
issue a warrant therefor being a final adjudication of 
its invalidity, which the courts have no jurisdiction to 
review.—S8TATE V. DINKINS, Miss., 27 South, Rep. 882..° 
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93. TaxaTION—Interstate Commerce—Original Pack- 
age.— Where one, purporting to act as agent of a non- 
resident principal, sells goods by sample to residents 
of the State, and forwards his orders toa branch house 
outside the State though there is a branch house 
within the State, and the bill for the goods shows they 
were consigned and charged to the agent individually, 
without reference to the purchasers, and on receipt of 
the Original package the agent breaks it and delivers 
the articles to the different purchasers, the transac 
tion does not constitute interstate commerce, so as to 
exempt the agent from paying a privilege tax and ob- 
taining a license as required by the laws of the State. 
—KIMMBLL V. STATE, Tenn., 568. W. Rep. 854. 


94. TENANTS IN COMMON—Adverse Possession.—Pos- 
session of premises by one of two tenants in common 
thereof, not having been adverse for 20 years, is deemed 
the possession of both tenants.—CONKEY V. JOHN L. 
Roper LUMBER Co., N. Car., 368. E. Rep. 42. 


9. TaaDB-NaMES—Name of Corporation.—A foreign 
corporation, doing business in a State only by license, 
has no standing in a court of «quity to question the 
right of a corporation of the State to do business 
therein under the name by which it was chartered, on 
the ground that such name is similar to its own, that 
it has an exclusive right to its use. — CONLINENTAL 
Ins. Co. V. CONTINENTAL Fine Assy., U.S.C. C. of App., 
Fifth Circuit, 101 Fed. Rep. 101. 


9%. TrustTs—Discretion of Trustees.—W vere an agree: 
ment for a trust provides that there shail be a trust 
only on the proposed trustees deciding the plan oper- 
ative, the court cannot usurp their discretion, and de- 
clare it operative, without a clear showing that the 
conditions precedent to its success existed, and that 
the trustees arbitrarily or fraudutently refused to per- 
form a plain duty.—NATIONAL BanK OF WEST GROVE V_ 
EaRLé, Peno., 46 Atl. Rep. 268. 


97.. VBNDOR AND PURCHASER—Assignment of Title 
Bond—Lien.— Where the vendor surrendered the pur- 
chaser’s note for the price, and accepted in lieu thereof 
the joint note of the purchaser and W, embracing 
therein also the price cf land sold to W, he waived bis 
lien, as against a subsequent purchaser who took an 
assignment of the title bond, which failed to show 
that any part of the purchase money remained unpaid. 
—BrROwNn V. BLANKENSHIP, Ky., 568. W. Rep. 817. 


98. VENDOR AND PURCHASER—Puachase Money—In- 
nocent Purchaser.—Where defendant’s husband, who 
was acting as her agent, had actual notice of plaint- 
iff’s lien on the land purchased before the deed was 
made or he had puid the purchase price, the defendant 
was not an innocent purchaser.— FORSYTHE V. BRAND- 
ENBURG, Ind., 57N. E. Rep. 247. 


99. WAREHOUSEMEN—Bailment—Storage of Grain.— 
The owner of grain delivered it to a warehouseman 
under a written agreement reciting the receipt of the 
grain and the warehouseman’s agreement to pay the 
market price per bushel at any time up to a designated 
date, and that it was held subject to the owner's risk 
of loss by fire. The grain was placed in bins, and 
mixed with grain of like quality belonging to other 
persons. The warehouseman sold grain from such 
bins, but at all times had on hand a sufficient quantity 
of grain of like quality to redeliver to the depositors 
the quantity deposited by them. Held, that the trans- 
action constituted a bailment, and not a sale, and that 
the warehouseman was not liable for the market price 
when not demanded until after loss by fire.—MCGREW 
v. THAYER, Ind., 57 N. E. Rep. 262. 


100. WaTERS—Appropriation—Priority.—Capacity of 
ditch ajone does not constitute a valid appropriation 
ot water, unaccompanied by application of the water 
to some beneficial use.—MILLHBISER V. LONG, N. M., 
61 Pac. Rep. 111. 


101. WaTERS—Obstruction and D:version—Injunction. 
—In an action brought solely to restrain defendants 
from obstructing the flow of certain waters, where it 





appears that during the period complained of other 
persons, not parties to the action, diverted water from 
the same stream to such an extent that it cannot be 
sufficiently shown that, but for the acts of the parties 
not sued, no injury would have resulted to the plaint- 
iff,an injunction will not be granted.—WEsT POINT 
Igr. Co. v. Moront & MT. PLEASANT IRR. DITCH CoO., 
Utah, 61 Pac. Rep. 16. 

102. WILLs — Construction — Intent.—Testator pro- 
vided that his estate should be valued by commission- 
ers, and divided per stirpes among his children and 
grandchildren, and that in such division equality 
should bethe controlling rale. One son was given a 
life estate ina house and lot, with remainder to bis 
children and their descendants, per stirpes, but this 
property was to be valued by the commissioners, and 
charged against the share of such son. Before the 
commissioners’ appraisement a serious loss occurred 
by fire. Held that, as equality was the manifest in- 
tention, the valuation should be made as of the date 
of appraisement, when made ina reasonable time 
after the testator’s death, and not as of the time of his 
death, and the house and lot epecially set apart to the 
one son should be called on tc contribute in making 
good the loss, on such basis as would preserve the 
equality required.—_EastT v. Bugns, Tenn., 56 8S. W. 
Rep. 830. 

103, WILLS - Legacy — Distribution.—A testator gave 
the residue of his personal estate to the children of 
his deceased brothers and sisters, to be divided 
among them, “as provided inthe statutes of the com- 
monwealth.” Pub. St. ch. 135, § 3, cl. 2, incorporating 
into it Pub. St. ch. 125, § 1, cl. 5, provides that where a 
decedent leaves no issue, and no father or mother or 
brother or sister, his estate shall go to the issue of any 
deceased brother or sister by right of representation. 
Held, that testator had reference to such statute, and 
hence the legacy sbould be divided into as many parts 
as there were children, one part to be given to cach 
child living at the testator’s death, and one part to go 
to the issue of each child who had died prior to the 
making of the will, by right of representation.—IN RE 
Paine, Mass., 57 N. E. Rep. 346. 


104. WILLS — Residuary Clausé— Void or Lapsed 
Legacies.—The rule which adopts a construction more 
favorable to the residuary legatee with respect to void 
or lapsed legacies than is applied with respect to void 
or lapsed devises does not obtain in this State. The 
will should be construed, in either case, so as to give 
effect to the intention of the testator us fairly ascer- 
tained from a consideration of all its provisions aud 
his situation at the time of its execution.— Davis v. 
Davis, Ohio, 57 N. E. Rep. 317. 


105. WiLL—Revocation—Loss of Subsequent Will.— 
Under Ky. St. § 4833, providing that ‘‘no will or codicil, 
or any part thereof, shall be revoked unless by the 
marrisge ofthe testator,or by a subsequent will or 
codicil or by some writing declaring an intention to 
revoke the same executed inthe manner in which a 
will is required to be executed,” where a will is con- 
tested on the ground that it was revoked by a subse- 
quent will, which has been lost, the burden is on the 
contestants to show the due and proper execution of 
the subsequent will, and also that it expressly revoked 
the will in contest, or was substantially inconsistent 
therewith.—MULLER V. MULLER, Ky., 56 8. W. Rep. 802. 


116. WiLtts — Words of Limitation.—Testator be- 
queathed one inolety of his estate, both real and per- 
sonal, after payment ofall just claims against his es- 
tate, to his “brothers and sisters and their heirs,”’ sub- 
ject to the life estate of the testator’s wife. When the 
will was executed testator had brothers and sisters 
living, and nephews and nieces, the issue of deceased 
brothers and sisters. Held, that the words, “and their 
heirs,” were words of limitation, applying only to 
heirs of brothers and sisters living on testator’s death, 
and hence that the nephews and nieces are not en- 
titled to take under the will.—ADAMSs V. JONES, Mass., 
57 N. E. Rep. 362. 
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